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The party who ban once deterIained bis election to affirm a fraudulent
contract cannot afterwardo avoid it lapon the discovery of additional ini-ii 'dents of fraud; the effect8 of such di*covery being only t-o corroborate
the fraud which bas been waived, and not to revive the right of avoidance:

Campbell v. Fleming <1834), 3 L.J.K.B. 136, 1 A. & E. 40; Lazw v. Law (1904),
74 L.J. Ch. 169, 119N5' 1 Ch. 140. But the disaffirmance o! a contract in
fact may be supperied by any grounds of fraud subeequently discovered:
lVrigkl's Case (1871), 41 L.J. Ch. 1, L.R. 7 Ch. 55.

Delay in determining bis election niay operate presumptively in affirm-{ ~lance. Lapse of time withouý rescinding will fumnish evidence that he has
-j ~determined to afiIrm the contract; and where theé lapse of time ils great.

it probably would in practice be treated as conclusive evidence to shew
that hc bas so detcrmined: Clough v. L. & N.13. Ry. (1871), 41 L.J. Ex.
17, L.R. 7 Ex. 26; Martin v. Fycrofi (18.52), 22 L.J. Ch. 94, 2 DeC. AI. & G.
785: Morrison v. Unieer8ai Insce. (1873), 42 L.J.Ex. 415, L.R. 8 Ex. 197;
Sharpley v. Loulh Ry. (187-6). 415 LA. Ch. 259, 2 Cb.D. 663.

But in ever»y case, if an argumcnt against relief which otherwise would
be just ias fplunded uapon mere delay, the validity of that defence nîit be

Tý tricJ upon principlei; substantially equitable. Two circumstances always
important in such cases are: the length of the delay and the nature of the

j 4 acte donc during the interval which migbt affect either party, and causc
a balance o! justice or injustice in taking the one course or the other, 8

far as relates to thc remedy: Lindsay Pelroleum (Co. v. Ilurd '1874), L.R.
5 P.C. 221; Erlanger v. Neu, Sombrero Phosphate Co. (1878), 3 App. Cas.
1218.

Non-performance for a considerable lapse of time, or under such circum-
stances as manifest the intention of abandonîng it, mnay be trcated as a
rescîssion o! the contract: Dai-ta - Roiord (1800), 30 L.J. Ex. 139,6 H. & N.
245.

Wbere an agreement bad been made bctweei, a mortgagor and the

mortgagee for the former f0 give up possession and release ail his intreqt
tu thc mort gagee. whicb was not acted upon, and twelve years afterwards
the niortgagee sold under bis powçr as mortgagec, if was held tbat the

s f agreement bad been abandoned and that the mortgagor retained equity
of redemption and was entitled to the surplus of the purchase-rnoney: Rush-

J ~ brook v. Liu'rence (1869), 39 L.J. Ch. 93, L.R. 5 Ch. 3. Where land had
t ~ been sold iii lots, subject to covenants witb the vendor nut to carrýy on the

trade of a heer shop, and thé veidor afterwards suffered beershops to bc
-i opened and himself supplied them -w ith huer, bu was held to ýhave wiiivedl

and rescinded the rovenants over all the lots: Kelsey v. )othd (1882), 52
L.J. Ch. ' A.[i ~ If t he part y, upon discovering the fraud, affirins the contract by some

IJunequivoeal acf, he cannot aftcrwartda revoke bis election; and as bu an
j I flot approbate and reprohate, he cannof elect to affirni flc contract in
J part, and avoid it in other part, unless the two parts are so séverable as

i to forin independent contracts: Ctough v. L. & N.W. Ry. (1871), 41 L.J. Ex.
J j17, L.1. Ex. 20; Unit ed Shoe MfanuJacturing Co. v. Brunet. 7>8 L.J.1).C. 101,

119W9] A.C. 330, 18 Que. Kil. 511.


