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COMMISSIONERS' COURT,
QuEBEC, .Monday, 20MI Jany. 1.845.

PreSent:-W.. R. MCCORD, Esq., Circuit .Judge.

A.NTOINE LAURENT dit LORTIE V.S. MICHAEL STEVENSON.

The pr.escription of five years- as to loyers is an absuite prescription.

This was'an actioti brought for the recovcry of £3B 10s. Gd., for rent
:alIeged to tbe due by the Defendant tu tlie Piaintili; for the occupation
of certain preirises, froin the hIt day of Avgust, 1839, tu the 12tli day
of October ofithe sane year ; on vshich la:sI day the l)efendant having
purchased ilhe premnises, the lease under ivhicli lie occupied wa sdetermined:
these facts appear on the face of the Summains or Declarafion.

To this Demande the Defendant lias pleaded-
lst-Prescripion of five years as a bar to the action.
2d-Tue general issue.
3d-Set oi.
4th-Incidental demnand.
The Plaintiff answered that the Ordinance establishing the prescription

of five years here pleaded -.vas neyer registered au Parlement de Paris,
and therafore not in force.

That if in force, it is only to be £onsidered a prestimption of payment,
and' not a bar to the action, and consequently the Defendant should also
have pleaded payment and tendered bis oaïi.

Defendant lias replied generatiy, and prays the Judgmrent of the Court
upozi the demnurrer.

The first question tI.at arises is whether the prescription nmw involied. be
in force iii thhh Province,-tiatt is, %vhether the Ordinance (162, art. 142.)
commonly called Code .11ari!lac or Code Jiiichaud, which establishies
this prescription, w.a& registered au Parlement de Paris.

Any doubt upon this subject %vill be remnovcd by reference to, the« Col-
lection des .Bnc-ýennes Lois 1-rançajises, iiy iS7 ~r<id clihrrs, vol. 161li,
page 2.33, wlipre il wvill bc fourni to have been rcaistered avec J>iodýfi-
cation, under tue taile of -Code .Mic1haud.

.The full particillars of its registration arc to, be found in Vie second vol.
of JVélon, paige 79-2.

Lacombe's Recueil de Jurisprudence, verbo Prescriptosc l N
9. .idrr-éI of 181kh Jany. 1728, at Paris, enforcing the 1-12nd art. of the
Ord. 1629>.

Tropiong de la Prescriplion, vol. 2nd, pages 509-10, Xos. 1005-6.
Dictionntaire de Pratique, by Ferri,&ee,- under the tilie Code .lliichaud.

.rin.Question de Droit, vol. 121h, verbo prescription § 16, pages 51-
2-3.

It is truc that M: Pothier differs on titis subject with other authors ; he
does not, hiowever, give a positive opinioii; but rnerely states that lie had
no knowbcedge of this point havi'ng been decided at Paris, and cites
]3ourjon's opinion in support of this, and yet on referring to Bourjoii's
Treatise on the Droit Commun de la France, vol. 2, p. 571, dis/mnin.
II, partie Iret Tit. Î, Yo. 46, lie says, " C'est a tort que quel ques

auteurs on dit çie cette Ordonnance (162.9, art. 142-, n'avait pas été
enrégistrée, conisequently xnuch -,weight cannot be given to M. Pothier oni
thispoint; 5nuoreover, Pothier himeelf at a later pèïriod, in bàs CoWdumi


