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& Co., an apparently accepted by them, at Ieast
they have retained the notes and accepted the
cash, and I think by so doing they are precluded
from now conteeting the confirmation of the
insolvents discharge.

Messrs. Geo. Winks & Co. have flot proved
their dlaim, and it is contended on2 their behlf
that tley have a right to appear acd oppose tbe
discharge-on the other hand it is urged that as
they have ïnot proved their dlaim, they are flot
to be considered as creditors, and àave uO right
to oppose. I think under the Act of 1864 they
have a right to corne lere and oppose. Sub-
section 6 of section 9 provides, that Ilany credi-
tor of the insolvent may appear and oppose"
the confirmation of the discharge-ind sub-seO-
tion 5 of section 12 defines a creditor to mnean
Ilevery person to whomn the insolvent is Liable,
'whether primarily or secondarily, and wlether
as principal or eurety." It is edmitted that
Messrs. Winks & Co. are creditors, the insolvents
have inserted their dlaimi in the ecledule of their
liabilities, and it appears by the affidavit Of
Joseph Lawson that cash for the fir8t instaînient
and composition notes for the other instalments,
pursuant to the ternis of the deed, have been
lodged ini the hands of the officiai assignee for
Messrs. Winks & Co. I think there can be no0
dotubt as to their rigît to contest.

The confirmation of the discharge of the ins0l-
vents is opposed on the grounds :

lst. That the insolvents have not procured the
requsite proportion in value of creditors to exe-
ente the deed.

2nd. That the decd is unequal in its provisionis-
Exception is taken to the execution of the deed

by R. A. Hoskins & Co., John Macdonald & CO-,
and A. C. Sutherland & Co., on the ground that
being executed by attorney or agent, there is not
sufficient proof of the authority to execute, that
the powers of attorney slould be provedi and
produced. Even if these three dlaims are not
included among those who assented, there WOuld
etili le a sufficient proportion of creditors who
have Pxecuted; but I think the proof of authoritY
is sufficient. AffidLivits made by John Macdonald,
A. C. Sutherland, and a partner of lloskins & CO.,
are filed-proving that the agents who executed
for these creditors respectively had authority,
and that their acts had been duly confirmed. Ail
that iq required, I think, is to eatisfy the mind Of
the Judge with a reasonable degree of certainty
tînt the deed was executed by a proper proportion
of creditors, and that the samne degree of certainty
wonld not be necessary as on a trial between
party and party. I hold, then, that proof of
execution and of authority to sigu is sufficient
in ail the cases. There are Only two secured
creditors, Marcus ilolmes and H. A. Joseph,
wlose dlaims amount to $4570 00, and it is con-
tended by the opposing creditor that these dlaims
should le included lu estimating the amnount Of
indebtedness and proportion in value of those who
]have executed. Sub-section 5, of section 6, pro-
vides for the case of creditors holding sectlritY,
undoubtedlY they are creditors who may prove
prior to any election to accept the security in
satisfaction of their dlaims. But if the secured

S creditor elects to accept the security and not to
prove, and the officiai assignee on behaif of the
creditors assents to his rètaining the security on
these ternis he^ertainly ceases to be a creditor
who ean prove, and his debt cannot be taken into

consideration in estimating the amotint of ili-
dehtedness. That is the case 'with these tWO
secured creditors, tley both elected to accel?
the securities they held, and not to prove, and it
appears by the affidavit of the assignee that bie
lias assented to the retention by them. of theit
securities.

Exception is also taken to the execution of tbe
deed by Wakefield, Coate & Co., on the ground
that it is signed by one for the firm, after the die
solution of the partnership, for the purpose O
winding up the business and fulfilling engage-,
ments made during the existence of the partner-
slip. Each partner has the saine autlority aftef
dissolution to sign the name of the firm, and exe'
cute deeds of composition for debts due to the
firml as hie lad before; Mr. Coate n.ight have
signed the naine of the firm without signing for
them, in bis own namne. The execution by lVake-
field, Coate & Co., is sufficient. (see Collyer 011
Partnership, 84ory on Partnership, 15 Ves. 227,
i Taunt, 104.)

The next question to be decided by me, UN
whether the deed of composition is unequal ila
its provisions. It is made between the underçigls
ed parties, corporations, and firme, &o., of the first
part, and the insolvents of the second part, and
contains a covenant by the insolvente with the
parties thereto of the firet part. to deliver the
ilotes mentioned in the deed on request, &c., the
covenant being with the parties who have signe&' 'l'and flot witl the whole body of creditors, it iO
contended that those who have not executed the
deed are not in as formidable a position as t1oO
trIo lave, not being in a position to enforce th#
covenant, and Ex parte Cockburn, 9 L. J. ROP-
461, is relied on by the contesting creditor.

There is a wide difference between the Engli9h
Bankruptcy Act of 1861, under which most Of
the decisions have taken place, and our Inovu
Act. The I 87th section of the English Act col'
tains thie clause :-" And if the Court shai bO
satisfied that the deed las been duly entered intO
and executed, and that its formes are reasonable
and caleulated to henefit the general body of the -

creditors under the estate, it shall by order,
&c." There le no sudh clause in our Art, and
there is a great deal of force in the argument Of
Mr. Lazier for the insolvents, that the groundo
of opposition by creditors muet be confiued tO
those mentioned in euh-section 6 of section 9, atla
I think that under our Act the mere fetct of tbe
non-executing creditors not being s0 favourabll
placed as those who executed, would not be sufli'
cient to avoid the deed or to refuse the confirnlr'
tion, unlese the inequality between the creditroi
or any other creditors of the ineolvents amoucted
to a fraud upon any of the creditors or a fraude
lent preference in favor of some of them. (If the
statutes were alike the following cases woRMà
bear on this point: Ilderton v. Castrique, 82
J. C. P. 206 ; Benkam v. Broadhurst, 84 1LJ
Ex. 61 ; Chesterfield SiA, Co. v. Hfawkins, 84 ~
J. Ex. 121 ; Gre3ty v. Gibson, L. R. 1 Ex. il,
Reeves v. Watts, L.R 1, 2. 13, 412 ; MfcLarefl"
Rapter, 36 L. J. C. P. 247; Tetley v.Wal*.
86 L. J. Ex. 25; Blumberg v. Roîe, L. R. I
232.)

In the case of the deed now under considers-
tion, I think on the state of facts as shewn inf
the affidalvits fiied, and on examination of tle
deed itself, tînt there je no inequality betwee0
the assenting and non-assenting creditors, Oeo
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