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vaived the right to cancel the contract, and were estopped froni

denying that B. wae insured.
Appeal dismissed with Costa.

Aylesqworth, Q. C., for the appellant.
Cameron for the respondent.

Ontaio.]9 December, 189&

CANfADA& ATLÂNTIO RAILWÂY V. HIUEDXAN.
I&izlway company--Loan of cars-Reasonable care-Breach of duty

-Neqligence-.Rîsk voluntarily incurred-"« Volenti nnfit in.-
juria Y"-" Kicking " cars on switch.

A lumber Company had railway sidings laid in their yard for
COnvenience in shipping lambir over the line of railway With
which the switchee connected, and followed the practice of point-
ing out to the railway company the loaded cars to be removed,
the railway company thereupon sending their locomotive and
crew to the respective sidings in the lumber yard, and bringing
away the cars to be despatched from their depot as directed by
the bills of Iading.

Held, affirming the decision of the Court of Appeal for Ontario
(22 Ont. App. IR. 292), and of the Queen's Bench Divioional
Court (25 O. R. 209), that in the absence of any special agre.
ment to snch effect, the railway company's servants while so on-
gaged were not the employees of the lumuber company, and thatthe rai Iway Company remained liable for the. conduot of the per-
sons in charge of the locomotive used in the moving of the. cars.That where the lumber company's employees reniained in a car
lawfully purSuing their occupation -there, the persona in charge
of the locomotive owed them the duty Of MSing the utmost skiltand care in moving the car with them in it, F30 as to avoid ailrisk of injutry to them. Hféaven v. Pender (L. R., il Qè. B. 508)
followed.

[ni the trial of an action for damages in COnsequence, of an oui.
PlOYee of the lumber company being killed in a loaded car whiohwa8 being ahunted, the jury had found that cithe. deceased voliun-tarily accepted the risike of ohunting," and that the death of the.decea8o<i was caused by defendant's negligence in the ihunting,
in giving the car too strong a push..

Hetd, that the verdict meant only that deceased had voluntarily
Incturred the risks attending the. shunting of the. cars in a carefqIl


