358 THE LEGAL NEWS,

COURT OF REVIEW.
MontreAL, October 31, 1883.
" Before ToRRANCE, RAINVILLE & MATHIRD, JJ.
In re PiLox, Petitioner, & FoucauLT, contesting.

Insolvent Act of 1876, Section 56— Failure of Insol-
vent to keep books of account showing his
receipts and disbursements.

ToreaNcE, J. The petitioner Pilon was an
insolvent, and, applying for his discharge, was
opposed by Foucault. The opposition was suc-
cessful on the ground that the petitioner had
not kept proper books of account showing his
receipts and disbursements, as required by the
Insolvent Act, 1875, 8. 56. The judgmerft of
the Court in the District of Terrebonne was
correct and should be confirmed.

Judgment confirmed.

Pagnuelo & Co., for petitioner.

Prevost § Co., for contestant.

COURT OF QUEEN’S BENCH.
MonTrEAL, October 31, 1883.
Doriox, C.J.,, Monk, Ramsay & Basy, JJ.

TrE CoxsOLIDATED BANK oF CANADA, Appellant,
& Moar, Respondent,

Insolvent Act of 1875, Section 88—Interest-bear-
ing debt.

The creditor of a hypothecary debt bearing interest
due by one of the partners, is entitled to be paid
interest in full up to date of collocation out of
the private estate of the partner, before the
creditors of the firm are entitled to rank against
the private estate.

Ramsay, J. The respondent, creditor of a
partner of an insolvent firm, was collocated
on the private estate for his debt and interest
on it.

The question to be decided turns on the
interpretation to be given to sect. 88
of the Insolvent Act, 1875. It is con-
tended by appellant, that the claims which
are -to be paid in full, do not include
interest due on an hypothecary debt.
The argument is this: this disposition of the

Jlaw is taken from an English statute, under
which it has been held that the claim does not
include interest, and it is offered as & legal pro-

position, that when an institution is borrowed
from a foreign legislation, it is presumed to be
taken accompanied by the jurisprudence in such
foreign country at the time the legislation is
introduced. We are also referred to section 80
of our Act of 1875, to show that interest gener-
ally does not form part of the claim in insolv-
ency. It is further said, as the reason of the
thing, that interest ceases because the debtor
has surrendered the thing, and consequently
that interest can no longer run for what he has
not got. And finally, that the idea of the in-
solvent act is, that so far as distribution is
concerned—or rather ranking—the whole thing
is petrified at the moment of a valid assign-
ment.

The law may be very good, and the reason
given for it the reverse, It may be good law to
gay that under our positive law insolvency puts
an end to interest, and to give as a rea-
son for it, that it is because the insolvent
has surrendered his estate is clearly untenable
whether we look at it technically, or from the
point of equity. Technically, there is no sur-
render to the creditor. Itis made to a legal
person who administers for the benefit of the
creditors, it is true, but finally, for the profit of
the debtor himself, for he gets the residue, if
any there be. The abstract proposition, that
insolvency puts an end to interest, was in
reality abandoned when appellant admitted that
the debtor would be liable for interest before
he could get back the residue. If he continues
liable for the interest it had not ceased to run.
Equitably, it seems to me the argument is no
better. Why it should be less fair to claim
the interest of the debt bearing interest than
the principal, it is difficult to say.

It may, however, be absolute law.

The words «subject to rebate of interest” in
gection 80, appear to me to have no application
to the question before us. They appear to me
to refer only to debts due and not actually payable.
The creditor cannot claim on them for pros-
pective interest, although forming part of the
obligation, But without creating any confusion,
they may be applied to debts payable and to
debts not payable. Both stand on the same
footing.

Sec. 88 is not borrowed from the English act,
at all events, so far a8 this Province is concern-
ed, but from cap. 4 of the Sts. of Canada of 1859,




