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that the defendant not only took but also converted these parcels
to his own use, and if this evidenco were not met by contradiction
or satisfactory explanation, I think the defendant might, ss 8
bailee, be properly convicted of larceny aunder the 65th section of
our Consol. Stats. C., ch. 42,

I think, therefore, that the rulo to enter a nonsuit ehould be

made absolute.

HacarTY, J.-+I concur in the principles of law laid down by
the Chief Justice. and only differ from him as to thow appheabibty
to the cuse presented to us on tho evidence.

In this case the original receipt of the goods by defendant as &
carrior was of course lawful. That fact, cougled with the usual
evidence of non-recoipt by the consignee, is & primd facie case of
liability agaiost defendant. Suchevidence .vas given here, coupled
with the fact that defendant absoonded, and that aw attechment
was taken out agaiost him a9 an absconding debtor for this claim.
So far all this i3 quite consistent with the conclusion that it is com-
mon caso of civil liability on the carrier.

Under section 55 of cb. 92, Consul. Stats. C., if defendant,
being a bailee of property, fraudulently took or couverted it to his
own use, or the use of any person other than the owner, aithough
be might not bave broken bulk, or otherwise datermined the bail-
ment, bo would be guilty of larceny.

Apart from the fact of absconding, I cannot see how the evidence
here nccessarily involves a charge of felovy. In this it differs
frora ordinary cases, where the facts relied on for the plaintifis,
io themselves, suggest that a felony has been committed. The
facts relied on here are the receipt and non-delivery of goods as
a carrier. By themselves they in no way even suggest, much
loss prove or mako out, & case of felony. The absconding is, us
for as the civil remedy is concerned, a mero collaterzl matter,
uoconnected with the issye.
=% cannot help feeling that it is a dangerous precedent to allow
defendant’s counsel, who offers no evidence for his client, to sug-
gest that a felony has been commited. He may koow perfectly
w1l that there is not the most remote chance that bis clieut could
be convicted on such a charge. J fully recognise the great im-
portance of the old rule of compelling parties first to vindicate the
Justico ¢f the criminal law before enforcing the civil remedy ; but,
with great submission, I think the rule inapplicable to a case like
the present.

It is vt easy to find many cases, if any, in peint. The latest
is Well ckv. Constantine. (2F. & F 281; 7 L. T. Rep.N. 8.751.)
It was an gction for assault, and on the trial the plaiotiff swore
that, in addition w0 other violence, a rape bad been committed.
Willes, J., nonsuited the plaintiff Tha Chief Baron Pollock, in
giving the judgment of himseclf and Bramwell, B., says, * The
majority of the court are of opinion the rule should be discbarged.
The ground upon which tho nonsuit proceeded was, that after it
appearced that the civil right, or rather the wrong complained of,
and for which & civil remedy was sought by the actiox, involved a
charge of folony, the proper course to take wasnot to go on with
that enquiry, but to leave tho matter to be tried as a criminal
offence. My brother Martin differs sofar as to engblet bo partics,
if they think fit, to tako the caso to & Court of Errer. In spesk-
ing of the decision of the court, I sm stating wbat is the opinion
1_cntertain, togother with my brotber Bramwell.”

1 think it very important to notice, that what the statute law
makes a felony is 8 subsequent fraudulent dealing with goods law-
fully received by defendant. It is not this fraudulent disposition
which creates tre plaintifis’ civil right, nor is it for any such act
that they seek wo recover, but for a non-feaznnce, :. ¢, tho non-
delivery to the consignec. Tho statutable feiony is for an sct
donoe, not for sny or ission.

If thig action wero in trover, whero the plaintiffs sought to
chargo the carricr oo proof affirmatively that tholatter had broken
balk, or usea the goods for his owa purposs, (of which thero are
examplesin the books,) I should fecl more pressed by tbo objection ;
tho very act of conversion, which the plsintiffs have to shew to
provoe their caso, being by the statate (if done maild fide) declarod
to be a folony.

As I said before, the plaiotiffs have to show nothing of the kind
hore, and I repeat, 1t sooms to me that it is pot inconsistent with

the well known rule of law in favor of public justice, to do cowe-
plete justice by allowing the plaintiffs to recover thewr just claims.

In Stone v. Marsh (6 B. & C. /64), one of the cases arising out
of Fruntleroy’s forgeries, Lord Tenterden says, *In genoral
a man canrot defend himself against a demand by showing on his
part that it arose out of his own wisconduct, according to the
maxim, ¢ Nemo allegans suam turpuudinem est audiendus.” Therd
is, indeed, another rule of the law of England, namely, that a man
shall not be allowed to make a felony the foundation of a civil
action. * * * He shkall pot sue the felon; and it may be
admitted that he shall not sue others together with the felon, in a
proceeding to which the felon is a necessary party, and wherein
his claim appears by his cwn showing to be founded on the folony
of the defendant. This is the whelo extent of the rule.”

1 think that in the caso before us tho plaintiffy’ claim is not
founded on the felony of the defendant, but on his legal lighlity
as a carrier, arising from the receipt and non-delivery of goods.

For reasons of public policy, the statute has made an interme-
diate act—namely, s fraudulent appropriation—n felony. Tho
plaintiff’ case in no way depeads on nvy act of defendaot bring-
ing him within the statute, and I think we can allow him to recover
without violating any known rule of law.

Morgisoy, J., concurred with the Chief Justico.

Rule absolute—Z{ugarty, J., dissenting.

Hawkins v. PATERSON AND KENRICH.

Con. Nat UC cap 2+, sece 3, $1—=Judomenl for cosls of defence— Right tn exgmine
plawmaf— Liabduty of defendant and Ms altorney for arret under silegal order.

Held, that under Con. Stat U. C. eap 248, secs. 3, 41, & plaintiff agafnst whomnn
judgment has boon recoverrd for costs of defence only. cannot bw compelled to
submit to examination or be hinprisoned for contempt i not attendiog.

Held, aleo, that both defendant and s atturney, whe apphied for apnd obtained
the order for such imprisonment, and caused tho plaintifl to be arrested, avd
who justifled under it, were hiable.

Quarre. whother a defendant who recovers on a plea of fet-off an excess abovo the
plaiutifl ‘s demand, Is ontitled to examine the plaintid,

The plaintiff declared agaiost Joba Kearick and James Paterson,
his attorney, for trespass and false iroprisonment.

The defendants severed in their pleedings, though their pleas
were substantially the same. The pleas averred a suit brought by
the plaintiff against Keorick in the County Court,and a judgment
therein recovered by Kenrick against the plaintiff for $83 48; a
fi f1 thercon agrivst the plainufl s goods, and a return of nulla
bona thereto; a summons issued by the judge of the Connty Court
for tho plaintiff's oral czamination ou oath, and an order mwade
by the junior judge (acting on account of the unavoidable absence
of the senior judge), that the plaintiff should attend befora W M C.
at such time and place as he might appoint, and be examined vivd
voce on oath touching his estate and effects, and as to the property
and meang he bad when tho Jebt o lisbility was incurred, and as
to the property the plaintiff then had or interest thercin, and the
menns the plaiotiff still had of discharging the said judgment,
and as to the disposal he might have made of any property since
contracting such debt or incurring such liability; that W. M. C.
made an appointment, of which the plaintiff was duly potified, but
the plaintiff did not attend, whereupon W. M. C. reported his non-
attendance, and retarned the ¢ ler with his report to the County
Court; that thereupon & summons was issucd by tho judge of tho
County Court, calling on the plaintiff to show cause why ho should
not be committed to the common gaol fur a term not exceeding
twelve months, for bis defsult in not attoadiag to be examined,
which summons was duly served on the plaintiff, and on the return
tkereof, and tho same being mo..d sbsolute before tho county
judge, the plaintiff by bis counsel appeared; and at his request,
aod on his underésing that tha plaintiff should attend before the
said W. M. C. st o named time aad place, and submit to be
examined pursuant to said order, the summons was enlarged to a
futuro named day; that tho plaintiff did not attend, whercupon
W M. C. reported this non-attendanco to the jadge, and tho last
mentioned summons was again moved absolute; that the county
judgo was again unavoidably absent, and the junior judge sat in
his place, and the plaintiff again appeared by his counsel, sod at
his request, and on his undertaking that the plaintiff shoufd sttend
beforo W. M. C. at & named time and place, tho summons was



