
"WrTROUT PREJUiDiOL"

of dislhonour as being part of a new bargain between the
parties.

The essence of the protection conferred is that, if the negotia-
t ions carried on by the letters do not resuit in an agretrient,
nothing in thein is to be taken as an admission. If an agreement'
dees resuit, the protection is gone. So ini the case of Re Leite;
Leite v. Ferreira, U2 L.T. Jour. 97, wvhere letters written ";with-
out prejudice" contained an undertaking in terns which were
agreed to by the other aide and afterwards the parties giving
the undertaking wishedKi to introduce a f resh condition, the
original undert.aking was etiforeed by Mr. Justice Fry. Parties
are thus enabled effetively te conclude agreements for the end-
ing of dir4puteR provided they arrive at a defiinite settlem-it of
the ternis.

It mnay be important iii somne cases to shew that negetiations
hiave takeîi place, as, tor' instance, with a view~ to rebut a sugges-
tion of laches. and if for this purpose it is necessary to refer te
letters written ''without prejudice'' thi8 inay be done, but only to
the exteut of esta.blishing the, faet that the letters have passed and
the negotiations have taken place, the actual ternis of the offer
and the mianner of its reception hieing, of course, suppressed. Cp.
1Valker v. 1VI~i',supra, at p. 338, per Lord Justice Boweni.
The privilege covering the letters is, therefore, in no way ii-
f ringed.

The courts have always he-ii careful to prevent the privilege.
heing ahul, and have neot permiitted its illegitimnate use as a
cloak to cover nets whieh aire wrongful independently of pending
niegotiations. Wlhere ini letters înarked "private and confiden-
tial'' a defendant threatened, while an action was pernding, to
puhlishi the pleadings iwith commente derogatory to the plaintiff,
lie w~as restrained ly the court froin connnittiug what would he
et contempt of court. Mr. Justice Fry held that no person has.
any righit hy so inarkîng his communications to impose upon the-
recipient, being already at arin's length withl 1dmii, any condition
as to the mode in which they mnay bê. used: Kit.cat v. Sltarlp, 48
1 T 1. Rep. 64.

Another insitanee of letters which have been held nwýt. vrivi-


