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that to invade a close by an overhanging strueture eould not bc
tr-.4pass, beause this led to an absurdity, to-wit, trespai in
fugitive oceupaney of the air. But invading a closi, for an
instant by doiug anything to the soil or to what is plan ted in,
or buit upon it, or growvs out of it,. is trespass. Running acrosa
or stopping within tlae tioil murfaee of a close iîd nat differ-
entiated in amy r'et.Therefore, according to Lord Ellen-
borougli, it is not the saine tliing to invade one's atmospherie
plane as his soit possession.

Take the distinction of plueking fruit froaîî a tree being tres-
pasa ami taking and carrying it away after it has fallen being
lai-ceny. It lias beeomne in the latter case personal property
beeause it is not attached to the freehoid. But it is as niuch
at.tachcd ta the superincumbent air iii the one situation as the
other. it is iinpregiiate-d, so to tïpeul, %vith soime freehold in every
place it is, if, literally, a ±'rehold extends to the sky, and !Iothing
eould bc severed thercin. If une bottled uip soine of the superin-
ctnhent air of A. 's freehiold it would be goiing ta an extravagant
leiigth to say lie %vas coniiiitting lareeny. but it would seem no
les ridiculoits ta a3sert lie wae trespassing. Iflic took away
A. 's soil or viut dlown has trees or druiiiiel his pond or Carried
away bis miinerai water, his act w'olld be trespass.

.Ail of truth there seetins to lie in thf- naxim of ownership
ta the sky is, that wîthiin Iunes extended throughi ail points of soit
ownership to the sky i.î a space of preferential use ta tlue owuer of
the soul and sueli use is iiuterfered with offiy wlivi enjoynaent
of the soit is diînnisled.

On this theory a nuisance is abatable when it fills that space
with noxious adors, or with concussion tlîat shakes ta their damage
structures affLxed to tlue soul; l)ut aiiy nacere stirring of air that
works no harrn ta occupancy of the moit ha, we Venture to assert,
never been muade the basis of any elainiu in a court.

It lias been held, that the cammon law mile of cattie pasturing
upon land whether open or enelosed lias not beeni regarded
as applicable te the condit ion ai thiing8 in this eolintrv. and there-
fore it is not trespass here for caitie running at laruP to go upon,


