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tguest wvas nol owner, lie wvill bave no lien upon
theni :Broadwood v. Granai(ra, io Ex. 423.
Ilaving once obtained a riglit of lien it reinains
as long as the goods remiain, and tbe person
who bouglit tliem retains the cliaracter of a
guest. Continuance of possession of tbe goods
is absolutely necessary to enable the bolder of
tîme goods to exercise bis rigbt of lien :Iya/t v.
keo/k, i Atk. 165. Tbe general principle ap-
pears to be that if an inn-keeper allows a tra-
veller to leave goods at bis inn, and tbe traveller
neyer becomes a guest, the ininkeeper is ansver-
able for the loss or damage to the goods, and
consequently will have no lien upon thern, for in
tbe case of goods the right of retainer exists
only in consideration of the obligations due to
tle- guest ; l)ut it would 1)C othcrwise as to
animnaIs or cbattels, which miay be improved by
keeping, for tben the gencral principle of tbe law
of lien prevails, and the innkeeper cati retain a
horse for its keep even tliougb tbe person wvbo
bas brought it to the inn bas not lodged it there
himiself : Ai/au v. S//illt, 12 C. B. N. S. 638. Tbe
mere leaving the horse constitutes the person
wbo leaves it " a guest," and tbus the landiord
becoming responsible bas also bis security. In
the present case there is no doulit, bowever, that
the tbief becanie a guest, for bie lodged ail niglit
witb the defendant, and the horse %vas kept in
the stable.

But another principle of tbe peculiar nature
of an inn-keeper's lien is that tbe property de-
tained cannot be sold unlcss by the consent, ex-
press or implied, of tbe owvner, eitber to reini-
burse tbe inn-keceper for the original bill, or to
cover the expenses incurred in kecping it
Tliatiues Iron W. Co. v. Paient I)erý ick Co., i
jolins & W. 97 A lien is a iere e-iýrh1 ofde/cit-
lion for tbe delit due, and tbe property cannot be
parted wvith or sold witliout a waiver of lien:
_7aues v. Peaeri, Strange 556 ; F-par/c S/îuunk,
i Atk. 234 ; Kruger v. L'iicox. Amb. 252 ; Wil-
k/ns v. Carizichaei, Dougl. ioi :Swee/ v. Ieyan,
i East. 4 ; McCoutibie v. l)av/es, 7 East 5.

In the present case, in view of the authorities,
1 must hold that tlie sale of the borse in ques-
tion determined tbe lien, and rendered tbe de-
fendant liable to tlie plaintiff, the true owner, for
tbe value of the animal. And the lien being
ended tbere can lie no dlaim for the keep of the
hiorse against the plaintif.

It is unfortunate for this defendant tbat the

Ontario Act, passed in 1882, bad not beeli 01l
the -Statute book some years sooner. That Act,-
45 Vict. cap. 16, Ont. enables an inn-keePery
(providing certain formalities are observed), to
seli a horse or other animal should bis dlaim,
respect of tben le unpaicl for the space of 1w(?
,zeeeks-a salutary, provision, and conferriflg a
power which it is sornewhat surprisiflg to fl
the legisiature have been s0 tardy in e-xtendib,'
to our numerous publicans.

As to the damages, under ail the circUfll
stances of tbe case, 1 think they should be the
price realizeci by the defendant at his last sale of
the animal, wvlen lie sold it as bis own proPert3'
viz. $50. The dcfendant appears to have acted
in good faith thougli in ignorance of the 1aW,~
Verdict for plaintiff, $50.
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B>' discontinuing an action after a c( tec asll ~
becrl (Ic1ivere(d, a plaintifi cannût ptit an end to it 5(
as to prevent the (lelendant froni enforcing aginst
hini the causes of action containeti in the coUnter-
clai ru.

Man,;asseur v. Krali, L R. 15 Ch. 1). 474, Ove'-
rule(l.

[C. A., L. R.. iiQ. B. D. 464.
lPer NREIM. R.--I think that a coUnter-

dlaimi is not a cross-action ; it cannot bedeelld
an action, it not being commenced by writ If
sumlmons. But a counter-claim inust be treated
as if it were a proceeding in a cross action.
The fundaniental idea of the framiers of these
statutes [tbe judicature Acts] is to be found il'
the judicature Act, 1873, sec. 24, sub-s. 7 (1t
Jud. Act. sec. 16, sub-s. 8.) . . The plaintiff's
action being discontinuiec, that wbicb is onlY a'
defence to it drops Nvith it ; but anytbing beyofl4

a defence, anytbing in the nature of a dlail"
against tbe plaintiff, rrust be treated separateY
and cannot be discontinued. . . The plainttf«
bas a rigbt to plead to it (the counter-claîWl'
anything whicb would be a defence to a cross-
action ; the old doctrine of defence iii pleadin19
is gone, and the plaintiff nay plead by way I
defence to the couniter-claini the facts averred il'
the dlaim wbicli he lias discontinued ; but bie
must do that witbin a limited timie, and if be7

[Dec. 4, 1883


