
the heating surface was inadequate. But that i based, 1
think, upon the claimt of the defendants to have a speed of
arne or ten miles an heur, which the plaintiff did nlot agree
to provide for.

The defendiunut8 own witnesae8 say " that the houler is
good except as to capacity,"l and another " that it i.s large
enough ta drive the boat 6 or 7 iles an hour," buit it wilI
uiot supply thîs eontinuiously.

Againat this there is, the evidence of the plaintiffs that
they made good tinte with the boat, and of the min who in-
vented this kind of houler, that it i suflieient for its work.
l'he tests applied by the defendants appear to bie rather
,hyperciritical, having regard to the absence of the guarantee
claimed by the defendants.

The best conclusion 1 eau reach is, thlat that i a fair suin
admitted bY MNitchell, one of the denntthat lie offered
the plaintiff $575 and " cail it square " before action brought.

The best conclusion 1 can reachi i, that that is a fair sut
to be paid by the defendants, $575, with costs of action, to
plaintiffs. Counterclaini dismissed without any costs either
way.

JUNE 5TH, 1903.
DIVI8IONÂL COURT.

GILLETT v. 1,UMSD)EN.
Triade Mark-~ (Cre a Yra8t -- Prolr*ion -- I 4cqttigitioîi of Right 14'

Appeal hy defendants f rom judginent of Street, J. (4
0. L R. 300, 1 O. W. R. 488), in favouir of plaintiff in an
ac-tioni to restrain dlefendants fromn infringrng plaintîff's
registered tiradef mnark for Il Gillett's Cream Dry Hop Yeast,"'
by selling yeast cakes uinder the name of "lJersey Creamt
Yýeast." T h e, Judge below held the words 44cream eat
were not the proper subject of a tirade mirk, 'being commion
wordls of description, buit that, the plaintifrs yeast having
acquîred a rerutation in the miarket under thie rinme of
ilcream yeast,' thiat naine was his property as agaîit per-
soans eei to use it for the purpose of selling other goods
of the sanie character, and lie iras entitled to 'have defend-
ants restrained from se, using it.

ThReN appeal wus heard by ROYD, C., FERG;usoN, J., MAc-

G. F. Shepley, K.C., and F. C. Cooke, for defendants.
C. A. Masten and J. TT. Spence, for plaintiff.


