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Applications having been made to set aside two orders for
arrest, with the writs and subseguent proceedings, onthe
ground that the affidavit to hold to bail in one case was
untrue and insufficient, and in the other case was not
entitled in any Court, and was insufficient in substance,
and because there was a variance between the original
writ and the copy served.

Held, 1. (following Ellerby v. Walton, 2 Prac. Rep. 147)
that the affidavit to hold fo bail is mot irregular, though
not entitied in a Court.

2. That a Judge in Chambers has no power to set aside
an order to arrest, though he may, on hearing both par-

,  tes, discharge the prisoner, or, by virtue of his general
Jurisdietion over procedéire, may set aside proceedings
subsequent, to the order, for irregularity in this respect.

The variance between the writ and copy was corvected by
amending the former, so as to conforin to the latter.

Semble. The Judge fo whom application is wmade for an
order to arrest, has only to be satisfied of tlie existence
of a cause of action, ete., and an intention on the part
of defendant to abscond with intent, ete. The affidavit
to hold to bail may be entitled m a court or cause, or
one of them, or it may be altogether without a title;
and jt is sufficient to say that deponent ¢“is informed
and believes,” if the source of his information be given.

The order itself can be reseinded only by the Court, but
after arrest defendant may apply for his discharge on
the ground of non-existence of the debt, or otherwise
upon the merits, to any Judge in Chambers, or to the
County Court Judge who granted the order. Such an
application is not an appeal from the order to arrest,
and new facts must be shewn to warrant the discharge
of the prisoner, unless it be granted on account of mani-
fest and vital defect in the original material.

Either of these orders may be discharged or varied by the
Court, which possesses over the original order to hold
to bail,

(1) a general appellate jurisdiction on the identical ma-
terial which was before the Judge,

(2.) an express statutory jurisdiction to rescind the order
upen a motion made to discharge the prisoner.

In addition to this, the Court has also co-ordinate juris-
diction with a Judge in Chambers, or the County Court
Judge who granted the first order, to discharge the
prisoner upon merits appearing in the affidavits of both
parties.

[Chambers, May 15, 1871.—Gwynne, J.]
DAMER ET AL. V. BUussy.

The defendant having been arrested and being
in close custody under a writ of capiag issued upon
an order dated the 6ih day of May instant, made
by Hagarty, C.J. C.P., directing the defendautto
be held to bail in the sum of $214.90 at suit of
the piaintiffs, obtained a summons from the same
Chief Justice on the 10th instant, calling on the
plsintiffs to shew cause why the fiat or order
for the writ of capias issued in this cause, the
said writ of capias, the copy snd service, and
the arrest of the defendant thereunder, or some
or one of them, snd all subsequent proceedings
bad by the plaintiffs berein, should not be set
aside with costs as irregular and void, on the fol-
lowing grounds :—

1. That there were no or not sufficient facts
and circumstances disclosed by the afiidavits
filed in support of the said order or fiat, to war-
rant the same being made or granted, in that
the same do not follow the Aet of Parliament in
shewing that the defendant was justly and traly
indebted to the plaintiffs at the time of the
making of the said affidavit.

2. Thatin fact the papers filed, purporting to
be such affidavits, were not and are not in fact
affidavits.

8. That the same were not and are not, styled
or entitled in any court.

4. That the said fiat or order, and the precipe
for the said writ, or either of them, are pot and
were not styled or entitled in any court or cause,

5. That it is not shewn by the said affidavits
that the plaintiffs bad good reason to believe
and did verily believe that the defendant was
immediately about to leave or quit Canada with
intent and design to defraud them of their just
debts, and the omission of the words ¢ for money
puyable by the defendant to the plaintiffs’” in the
said affidavit, renders the same insufficient to
warrant the granting the said order or fiat.

6. That it is not alleged in the said affidavits,
that the plaintiffs or person or persons making
the said affidavits or either of them, had good
reason to believe that the defendant was im-

| mediately about to leave Canada with intent

and design to defrand the plaintiffs of a just
debt, and the said affidavits filed in support of
the said order or fiat are wholly insufficient to
warrant the granting theveof.

7. That the paper purporting to be a copy of
the said writ of capins, served on the defendant
after his arrest, is not a true copy of the said
original writ of capias, and in fact that the de-
fendant was never served with a true copy o
the said original writ.

8. That at the time of making the said
affidavits there was no debt due by the defen-
dant to the plaintiffs, for which he was, under
any circumstances, liable to be arrested or held
to bail.

9. That the affidavit of the plaintiff King in
support of the said order or fiat does not shew
his true place of abode;

And on grounds disclosed in the affidavits and
papers filed in gsupport of this application.

This application was supported by the affida-
vits of the defendant and of others, stating
matter offered to displace matter contained in
the affidavits upon which the order to hold to
bail was granted, and for the purpose of estab-
lishing that the defendant had no idea or inten-
tion of leaving Canada at all, and also for the

| purpose of establishing that the defendant was

not indebted to the plaintiffs in any sum, upon
the allegation that the goods which he had pur-
chased from the piaintiffs were purchased on a
credit which had not yet expired.

Verified copies of the affidavits upon which
the order to hold to bail had been granted were
filed, and also verified copies of the original
writ of eaplas, and of the copy served upon the
defendant.

Upon the return of the summous, the plain-
tiffs’ attorney asked to enlarge the summons in
order to answer upon affidavit the special
matters contained in the affidavits filed by the
defendant insupport of his application. In order
to dispense with this enlargement, connsel for
the defendant agreed to waive all grounds of
application except such as consisted in the in-
sufliciency of the affidavits upon which the fiat
was pgranted, and the wvariance between the
original writ and the copy served. TUpon these
points only, therefore, the case was argued, the



