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bas or has had, since the date of the order or
Judgment, the sum in respect of which he has
ade default, and has refused or neglected, or
Yefuses or neglects, to pay the same.” [I'hen
follows the part of this section 5 (s before ad-
Verted to) enacting, so far as County Courts are
Concerned, that section 5 is to be deemed to be
Bubstituted for sections 98 and 99 of the County
Court Act of 1846, and it enacts that ¢ No im-
Prisonment under this section shall operate as &
Batisfaction or extinguizhment of any debt or de-
and or cause of action, or deprive apy person
of any right to take out execution aguiust the
uds, goods, or chattels of the person imprison-
‘€d in the same manner as if such imprisonment
.bad not taken place ” If the enactment were
declared to be in eubstitution of section 103 (Aet
of 1846), or if these two sections (sections 5 &
103) cannot be reconciled, it seems to me that
the ‘more recent shall prevail over the earlier
Cnactment ; consequently. that section & of the
ebtors’ Act 1869, is the enactment to be follow-
e in the case under consideration. Section 4
of the Debtors’ Act 1869, enacts that, ¢ with the
®xceptions hereinafter mentioned,” and none of
these exceptions affect the present subject, * no
Person shall, after the commencement of this
Act” (1st Jan. 1870), “be arrested or imprison-
&d for making default in paywent of a sum of
Money ** It might be urged in support of plain-
U’ "present spplication for the commitment
order, that as the former imprisonment of the
efendant, *is in‘nowise a satisfaction of the
¢bt;” but in the nature of a punisbment for a
Sontempt of court, each succeeding dny wheréin,
3ving the means, the defendant witholds pay-
Went, he makes another sabstantive default, ren-
Uering himself liable to be anew summoned and
luprisoned for bis neglect or refusal to pay all
Arrears unsatisfied.  Or it mightalso be proposed
Or the plaintiff to attain the snme end (the com-
Ritment of the defenvinnt) by rescinding the
“Original order, and varying the justalinents pur-
l“auz to the nuthority given in the Debtors’ Act
869 (sec. 5, proviso 2, sub-sec. 4). ButI think
3t in cases like the preseut, where there has
D an imprisonment of the defendant covering

¢ default for the entire residue unpaid, the
Medy for further imprisonment is gone, Indeed

& Seems to me doubtful if. since the statate 32
83 Vie. o. 62, part 2 (For the punishment of
Taudulent Debtors), where cach offence is clear-
th efined, the resort to what might be called
® fiction of a coutempt of court is any longer
YBiluble, A careful consideration of the ex-
5"*ssions used in section 103. (1846.) and section
it ebtors’ At (1867, ) leads to the conclusion that
th Was never intended, and that it isnot intended
8t there should be a second imprisonment for

ar. 20d the same default. The two enactments
: % $ in nearly the same words, and limit the.plmu-
(‘ﬂs ultimate remedy for the recovery of his debt
the °F defendunt has before been imprisoued) to
> Tight to take out execution agaiust the pro-

a Y of the person before imprisoued in the same
m.:"el‘ 88 if such imprisonment had not taken
 thg o= . The eunctments of the statute law on
oy Subject of commitments, nre encroachments
® principles and usnges of the common law,
Whep © 10t to be extended, or put in force uuless
By t: the enactmeuts are clear and explicit.
bog, © c0mmon law. if & oreditor once takes the
of & debtor, this being the highest kind of

execution known to the law, it is a satisfaction
of the judgment, and the debt is gone. Under
the circumstances of this case, seeing that the
defend.unt has been before imprisoned for non-
payment of the remaining instalments, I must
now tefer the plaintiff to such remedy as he may
bave by execution against the lands, goods, or
chattels of the defendant. as freely as if such
imprisonment bad not taken place. Though it
is unquestiouable that a defendant may be sum-
moned anew, and imprisoned for each new or
other default in paying another instalment when
ue, yet I think that any order of commitment
that included the sum for the defaut in paying
which the judgment-debtor had been before 1m-
prisoned, would be an iuvalid order. I trust the
effect of this view of the matter may be to induce
traders to be more cautious in giving credit to
their customers,

STRUTTON V. JOHNSON.

The meaning of ¢ forthwith” in an order for payment.
Execution cannot issue on an order of the Court until the

record is complete —i.e., signed by the registrar.

Mr. Fullager, for the plaintiff, after proving
his case, one of no interest except for what fol-
lowed, asked for and obtained an order for pay-
ment forthwith, and shortly afterwards returned
into court to make an application. He said,
8cting on his honour's order he had applied in
the issuing department for an execution against
the goods of the defendant, but the registrar’s
clerk hud refuged to grant it, on the ground that
“forthwith ” did not mean the same day, and
the execution could not issme until ths next
morning,  Believing the olerk to be wrong he
begzed to ask his Honour to allow the prucess
to issue immediately There was a case in poing
beard before the Exchequer Chamber on appeal,
Ely . Moule and Tombs, 20 L. J. Ex. 29  The
0488 8rose out of an action in the Droitwich
Ceunty Court, where a forthwith order had been
wade and an execution levied on the gouds of
the defendant the same dny. The defendant
(E1Y) then brought an action agninst the plaintiff
and the registrar (Moule and Tombs) for tres-
p#8%, When the Court found that the proceedings
in the Comanty Court were regular, and therefore
0 trv8pagy had been committed. The Exche-
quer Chamher affirmed this decision, and he
(Mr Fullager) now asked his Honour to act
upol that precedent, and allow the execution to
jssue.

Mr. Pirr Tavior said in the case quoted the
Court was not asked to decide the point now
ruised.  The plaintiff in that oase contended
that be ought to huve been served with an order
before his goods were seized, and the Court de-
cided that was not necessary according to the
Acts and Rules regulating County Courts, and
the proceedings were therefore regular. The

0int now paised was a very different one. The
record of the court was not complete uatil signed
by the registrar, and proceedtngs could not be
taken uatil sych completion. That officer did
not ¥ign each judgment, but, as provided by the
Act, only every page, and it was necessary he
should have time to make_lns record complete
before allowing process to issue. The applica~
tion would therefore be refased.



