
" Court will set it aside, since ifthe-award be allowed to stand, the party would. be entitled
to judgment, and -inight issue execution." So in the Queen v. Justices West Riding,

7 A. & Ell. 588, whereit was contended that the order of Sessions being a nullity, there-
fore the Court would not set it' aside. The Court say we were in doubt whether the
order was not harmless, but we think, on further consideration, that what bas been done
is a grievance to the party applying. . The effect-of allowing these void awards to stand
will be, that the Public Trustee may convey estates of very great value away from their
owners. The collection of all arrears of *rent would also remain indeflnitely suspended,
while the proprietors were engaged in law suits against the Government to get back their
land; the compensation money remaining all the time locked up in: the Treasury, of no
use to any one. To décline to exercise our jusisdiction in such a case would, in my
opinion, be contrary to all law, reason, and justice.; I think, therefore, that these awards
must be set aside,-first, because they do not show how, they decided the several pre-
liminary matters they had to consider before 'ascertaining the amount of compensation;
secondly, for not deciding the question of quit rents, so as to protect the proprietor after.
being stripped of his land from suits in respect of its:Iiability to thôse, rents; thirdly, for
not setting out in their award, or by reference to any particular plans or documents, any
certain" description of the lands- claimed before them by, the Commissioner of Public
Lands under his notice to*the proprietors, and adjudicated by them to be :transferred to
him, and in. not showing for, or in respect of, what particular parcels of land the com-,
pensation, mentioned in the several awards, was respectively given. The setting aside of
these awards may, I am well'aware, cause much disappointment, as well as render useless
the large expense' attendant on the proceedings. But this, to use ·the words of Lord
Denman, in The Queen v. The Eastern Counties, R. W. C., 10 A. Ell, 565, " is a con-
" sideration which >certainly ouglit to induce great caution in assuming jurisdiction, but
" cannot justify us in declining it 'where the law has lodged it with the Court. We

have no more right to refuse to any of the Queen's subjects the ýredress which we are
" empowered to administer, than to enforce against them such powers as the constitution

lias not confided to us." In Hodges, on R. W. 324, it is remarked that as laymen are
frequently selected to be arbitrators and umpires, there cannot be any doubt that they
are entitled to avail themselves of professional assistance in conducting the inquiry and
preparing the award; and I must say it is very unfortunate that in such an important
matter as this the Commissioners should not have. been authorised to engage such
assistance, at least in drawing up their awards, a matter with which they could scarcely
be supposed to have much acquaintance.

imperial Act, ultra vires.

The neit objection is, that under the provisions of -the British North American Act,
the Island Legislature had not power to pass this Act.

By the 92d sect. of the ImperialAct, it is enacted that in each Province the Legislature
may exclusively make laws in relation to matters coming within the classes of subjects
nexp herein-after mentioned, " and the 13th class mentioned inAthis section is, property
" and civil rights in the Province.".

Mr. Hodgson contends tha't.he power of making laws in relationAto property, does 1ot
give the right of taking away 'the property of one person 'for, the purpose 'of giving or
selling it to anothr; that the power is restricted to the taking' of 'private property for
public uses'only where a public necessity for so doing exists, and that the existence of
such public necessitg is a condition prècedent to the right to;exercise it, and that no such
necessity existed 'with regard to the subject matters dealt 'with by this Act.. The
Attorney-Genëral, on the othei- baud, contends ,that the Legislature are the judges
whether such -necessity exists, and therefore, have a right to pass any law they please.
If the Provincial Legislature is restrictéd<to subjects coming under what- Ameriean
jurists' callthe right of Eminýent:Domain, it sees tôme that ýtbis Act, at-léast in sonie 'of.

its provisions, would bean:xcess of Legisiative power. So far as :the leasehold tenures
are aoncèrned, it xnight be said that when a man parts With hisiproperty for 100 or9OO
years reserving a small yearly ren.t, the transactioi really i that he gives away the land
in conidertion of ad nllannuitysecuredo n iia commtation ofvhich, iffairly made
could wrk río appreible injurt the lessor andif from any cause, sch tenureswere
foundto operaté mjuriously to th- blic ëlfare it nighipprhaps,,be argue that a-
publie nèeessity ,existed which reguiréd to be met b their lition.But, as tt
necessitýof . argumentregarding rhë esidue, itimnust in thé' frstplace bé observed that,
the préamble dof thAct'omly sayst it is desirble'ihat th_ leasehold tenures should be
convtedint freehold: There is not a word bout itsbeieessaryto take ropery
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