
Reports and Notes of Cases. 7 55

Otherwise the declaration of finality is simply waste paper. The cars are
fixtures of the power house, and the rails, engines and rolling stot!' of
railways are fixtures: Redfield on Railways, v.ol. 2, p. 546 ; Faiwmers' L.
&- T. co. v, Henderson, 25 Bart). 494 In Lushinglon v. Sewai d, i Sim.
480, cattle and slaves on a plantation werc declared t0 be real estate. TUhe
appellants have acquiesced in the decisions of the Court of Appeai and
therefore cannot succeed by the device of bringing a subsequent action
Jones v. Cil)' of/St. John, 31 S-C-R. 320. Sec. 85 of the Assessment Act,
giv.îg power to the Lieutenant- Governor to sibmit a stated case, shows
ti.at the jurisdiction of the Court of Revision is flot limited, as contended
1)h the appellants. The legislature certainly did flot constitute tnle BioardlY
of ounty Judges with an appeal from thei to the Court of Appeal for the
purpose merely of valuing property.

Bicknel, K. C., in reply.
The judgment of their Lordships w~as delivered by
LORD lb ývEY :-ie principal question on this appeal is wvhether the

cars used by the appeflants on their systemn of electric tramways in the City
o)f 'l'oronte and adjoining munîcîpalities are fiable to be taxed as reýai
estate. There is another qu.estion, %I hether the niatter i. rts judîcata
between the parties.

Trhe cars are the ordinary electric cars iised on electric raiiway s and
receive thi r motive power frorn anl electric current passing through aý
overhead trolley 'vire. Trhe power is transmitted to the motors be1o%. the
trucks iîy meanîs of a wheel at the end of a trolley pole on the top of the
ar ibody, which wheel is pressed up against the trolley wire by a sprint,.

No part of the car is of course fixed in any sense either to the train rails
lielow or thc trolley wires above.

'l'le Assessment Act whicb 'sas in force ini the Province of' Ontiario
~îC. 224 of the Revised Statutes of Ontario, 1897. i3V s- 39

(2) of that Act the personal property of the apliellant coinpaiî is exempt
front assessnient. And hy S. 2 (9) of the sanie A\ct lanid, -real
property,' and Il real estate -respectively iniclude ail buildings or other è4~
things erected iîpoîl or affixed to the land and ail machincry or uîîher
things so fi'xed to any) building as to formi in la"v part of the reaity.

liy the assessment inade inii 0 for i902 the real pror'erty of the
appeliants consisting of ratls, poles, tire%, w ires, cars. and other plant and
inaterial being part of its raîlîî ay systern iii anid upoîî the streets, roads,
and othe-r pulice places and clsewhere in file City of'lToronto îwas assessed
at $1,247,2S1. It s. admitted that tne cars il questionî are inc!iided ini
dts assessnient.

l'lie coiuncil oif the respondcrnts iin lune, i q02, txedi the appellanîus ,

Uic sînî o $8,775 1 re io the atgreed %allie ci the cars. *

'l'lie appellants refîised to pay this tax, and coiienced tlic p'reseîii
actioni iii which they clainmed a deelaration that the cars îverc' pernoni~
est.îte, and that the piinîîWifs were îlot liable for 010 Iliovle s'I of $8, -75.r


