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ont] as tu the oper:itioti of an a...ignnîieîît of îiicty before it came ment creditors made parties te the applitation, or lîad any huow-
to the isîîds ami po..sesion of the g>trii.,Iceu. lcdge tiiereof.

Tise secondi question is Nyheîher the amotint of tho award la i 2. Thot tie order sihould net have been granted, as it prejudices
ilivi.-Âble. one part of it being for' a .1elt due in Jiane, 1860, the the riglits acquired iiy tie judginen. crediters uuder thel:. execu-
otiier beittg in the nature of damages givcn te tise plaiditiff over tions iigaiîist lands.
and aboe Uic debt acxouytl due tu bonm. 3. Thot Uic causes of action, or seine of tliem, in respect or

,Nlr. Maniing's stîttement estatblîiiles tliat thls quri vas Dot wiîich Uic judgînent is entered on thc roll, arceagainst tbedefendant
awaided as part of Uic debt dlue te Tate by the City of Toronto ptrsunslly. aatl not againsit lier as executrix, and do flot warrant
under lis coîitrac, but as damages sîistaîned by hlmn for boaving ajudgmcnt againet ber as exeOtrix.
tbe work taken out of lus bands. The attacing orders could nui . That there is no Puffic~itent f ecution against goods tb
affect anytiiing but deLts owing or accruing due to thie judgment warrant tlue ivrit îugahxtst lands, or Uhe vent. ex. and fi. fa. for
drblor by Uic City of Toronto wbcn ench attaching order ivas resiîlue, as the vent agaiust geods directed Uhe ameunt t.> Le made
Berved ; and this latter soin of $1,410 60 diii nt become a debt of Ilio peraciiel goeds of the defendant, and ntio f tbo goods of
due tu Tate outil Uic award ws al ile, tend secs net affecte(], ao Uic testator in ber biauds as executrix te Le administercd. and tiat
appears te us. by any nttacising order 8crved beforui the makitg of writ does net on Uic fitc of it appeer te Le fouitded oni a judgment
tLe aseard. The IIttacbing eiders wbich came iD alter the inaking against tise defendant as executrix.
thse aseard would therefere, in our viese, bind the new debt ini thie 5. The fi fa. against lands directs the ametout te be lcvied ef
order in sehicis tbey wcre reccived. the lands of tlie deflendant.

'ue arc therefore ef opinion tisat a rulo absolufe should issue, 6 That tLe vent. ex aend fi.fa. nigairist lands does nlot truly recite
directing the master to ascertain the order in which fisc creditors the preceding sent offi fa. againsbt lands: that there 18 Do erit
of Tate, or any of thein named in tLe rat niai, served their 8UdS as la recited iD flic vent. ex., aend no judgment warranting
respective nttaching orders on ftie garnisliees, before the date of sueli a sent as ta recited in the ven. ex. aend fi. fa. for residue.
thse aseard, and tiuat, ont of tLe mo'seys paid into court t0 tue Or seby suct other order sboold net be made for tbe relief of
credit of iluis cause, lie do psy tlie sont of $5,339 40 to such thejudgtient credîtors, or soine of thent, as to this court may
creitors in tie ordr of priority se a2certained, paying eseh seem lacet on flie facts.
creditor in foul as f.ra Ua sumn sel) go. Ait!il tas. the master Frot Ui judginctit rol!lu in hi cause it apperired that tlic plain-
do ascertain the order in sebicli the creiliters of Tate, or eny of tiff declared agains' the defendant, 1 'executrix of the last seul and
bet naînel in the rule niei, Rervedl tlieir Y espectivo attaclîing testamnent," Ic. 'for money payable by Uic defendant as sucit

orders on the garniel.ues affer thse making of the aseard, iind tisat emectitrix as aféresaid, te Uic plaintiff for goods sold unid delîvered
out cf tlie moticys paid inito court to tLe crédit of' tItis cause, Le by Uic plaintiff t> defeodant as sncbi exe.utrix, for moniey lent by
pay the soin of -SM.410 60 te such3last named creditors in tlic order Uic plaintiff to tLe defendant, aes sucb exceutrix, fer money paid
of priority s0 aszcerteinel, payitig ecd creditor in foul as far as Lv plaintiff to defendant, as such executrix, at ber request, tend

If lasi pîart sumt sinl d cutisaýobd yacag amtd for money received Ly defendant as sncb execetrir. for thc
If ay prt f tie unspai ino curtla bsobedby cbrgeplaintiff's usje," tend for ntoney bound te ho duc by defendant Ilas

of commission or fees auîlîorised by ruleo0f court, a ratcable pro- aocb emecutrix" te the plaintiff on accounts stated. Judgment
portion tîtereof is to Le deduatd troin cacis of the sains of was enteredt by mi dicit, thât the plaintiff do recover ngaîust the
$5.,U9 40 and $1,410 60, tend tise balance only distributcd. defendaDî* tise said £259 16s M.. Tise amendment madc unider

______________________theo rder vua by inaerting, aftcr tbe word defendant (at*), tbe
seerds Ilas snob executnix as aforeseid," and adding etter tho

NicnoLss v. MATLt NidtOiLS, EXFCUTItIX or N'ITttAN NtCHOitS. statement of the amounit recovered thse seords following, Ilto Le
.Tudgiet nd erecu5 in-A mesdm7 of-Rught ofoiet irjudinlme.i cnedtt u levied efthîe goods aend chattels wisich vecte of tLe 8aid Nathan

oued.Nicholis at tise Uime of bis deatb in the bands uf the defendant as
Tisa platntift lss-tag derlaîed akrainet Mofndant aile xettla, and olîtaîrsei ju executrix as cforcaaid te Le admtnistercd, if she bath se much in

rmtn b> datauti. by mixtake enit-iti It attd Isuedî exectiôn ae against lier In
her own ricisi, and on ,ticoecrung the errer ottainet an order to amnd the Ilier bîands. aend ýf sho btatis Dot s0 mucis tîtereef in iser bands to
judgîoett 'aIi attide. fa. me as te coirspond Ith tise declatatitz. Oit ow,e be administered, thon £8 4s. H d., bcîng for tise ccsts aforesaîd,
te eet a.ide thile lr, at the hIntatieutorJideeteeîesrfsedn te be levied oft fei proper goods and chattels of the defendant.
as executr':, Ilïd, any treudeor esIIuxIsa isetwe'en tiio plaintiti' and del'endant esesttiePcto anscsmd
lIn the. sult beini, denurd, that tihe applieSets hl o rigisi to prevent or Inter- Thisatew grantcd tth rcieCourt, adwsmd
foere seuls auch atnenduietuo, d tisai tint fact cf tlielnjudgut6. iselug unknsstn returnable here.
to tisojudge selsei ho aadoi tise enter seas lmmafetial. . ,Tise affidavits in support of the application set ont the proceed.

[Q B. I.T' 16 ir.gs in this ceuse, verifyîng by copies the original jodgroent roll,
S. Richards, Q. C., on beheit of Peter Clark, ITugh Clark, James tLe emcndment, and thse sommons and order for tho aseendment.

Beeciseli, tend Thoma.s Bacon, judgment credltors of defendant, Copies of thse jndgtnent rolls in the County Court, and of thse bill
obtiined a rote suri- calling on te pleintiff tend detendant respec- in Cisancemy refcrred te seere aise put io.
fively f0 attovi cause wlîy an order made in ibis cause Ly Adamn An affidavit cf the attorney for thse plaintiffq in thse suit in Ibo
Wilson, J., in June, lS63, ordcring that tLe 3udgment roll in titis County Court, statcd (par. 22) titat no affidavits or potiers on
cause sisenld Le cmended, and also the amendinents mode pursuant whlic t fli somnmons or order moved agaînst seere fonndedj, seero
te tLet oriler, tnduic e rst of vert. ex. for part tend fi: f-t for resi- fouad upon "carcli seith the jodge's clerk in Chsambers, tend (par.
duc ageinst lansîd, aend tilzs tîtefi. fa. agalîtt at na îssod t ntla 23) thai, tbc depontent believcd ihat nelier thse judge sebo granted
judgmestt, dircfed ta tise sîteriff of Norîisumberleanàud Durba'ma, ilthe sumtmons nor thse judgc whlo made thse erder seere intormed of
îubould not Le set oside, on tbe folloTing gronnds: thse existence of the Chacery suit, or ot the recovery ef the judg-

i. Thet tise order aend temendînents prejudice tise rigbts of othor ments in thse County Court, or et the proctedinga tisercin, tand
judgmnt creditors. ntemely, Peter Clark, 110gh Clark, James tLat lie sincercly be!ieved tisat lied fhey biean so informed the
Beacisaîl and Thomas Bacon, seho bhave obtained tsee judgments ln erder seould not have been made, aend Le believcd there seu a
tisc Comanty Court of Nerthsumberland aend Durham sugainst ftue fraudulent concealment of fisese fect8, or oome of tisen, frein the
defendant, exceutnix as aforeseid, and Adoan Ilolmes aend John judgc; tend Le slated <par. 24) that tise effect of the order vacs te
Butler, eaclc of wluom bas obtaincd a judgment in tue said Co'înty prujudicc tise suit in Chenccry, aend tise claims of the )ýudgnsent
Cort againat tise defendant am execotrix, on aIl sebieb judgnentu creditors in thse Connty Court, tend that tLe plaintiff's abject in
irrita of execution regainst ltends sere in tise shcniff's banda before 1 obtatning tise samne secs to dete.' th e rccovery of these claims;
aend et tise fume of making tise order: tîtat thse order and amcnd- tend ( par. 2-5) that Le Lied been informed isy tise attorney seho
menta prejodice a Chancery suit menfioed in the affidavits and entercd an appenanco for tîte ilefendent in tbtqs uit, that ho
potpers filed, inatitutedl by one of tîte judgment credîtors for tise rccîivcd bis instructtons frein the plainîif tend fise plaitiffs
benefit of hîmself tend tîte otLer creilitors of tite tcaueacr z that the attorney in tItis suit, and titat be never sese tise defendant, tend
tact tisai tny of tLe saîd execotions seere in tc bnifaled thit hua instructionis ece 10enter au appearanco, but te do
seas nlot made kosn te the seid judge, nor seere tyofts jug uotig furtiser.


