
Tan LAW Or OONTEÂOTS. 141

Tuie opinion haî vecently -been expressed by a very eminent.
judge that. Lumley v. Wagner is " rather an 'anouialy to be'fol-
lowed in cases like it, but an &nôxmaly wbich it would be Yery
dangeou to-etr"8 u its--authority -stiti r.eiains ýunum-.
pugned in England, so far as regardm the actual decision; and-
it has been followed u~.ore than once where the effect of àimnila',
contracts was in question 9.

break In upon bier affirmative covenant-the one being anciliary ta, concur-
rent and aperating together with the other. The agrearnent to sing for the
fplaintiff during threa months at hlm theatre, and during that time not te sing
f'or anybody elme, is neot a correlative contract, it is in effect one contreot;
and though beyond ail doubt this court could not interfere te enforce the
specifle performance of the wbole oi this contra<jt, yet ln ail sound construc-
tion, and according ta the true spirit of the agreement, the engageaient te
perforai for three monthe at onu theatre must neceumarily excludes the right
ta perforai et the sme time at another theatre. It was cleariy Intended
that J. Wagner was ta exert her vocal abilities te the utmost to aid the
theatre te 'which se agreed te attech 'aerself. I amn of the opinion, that if
sha had attempted, evan In the absence of any negetive stipulIation, to per-
form nt another theatre, she would have broken the spirit and true inean-
lng of the contract as muchi as ahe would. naw do wvlth reference to the
contraet into which sh. bas actually entered. Wherever this ocurt bas not
proper juriadîction te enforce specifle performance, It operates to blnd
men's consciences, as fer as tbey can bc boeînd, tea s true and literai per-
formance of thair agreements; and It wiii not suifer them te de p rt froma
their contracté et their pleesure, leeving the party with whom, they
have contracted te the mare chance of anydamaes which a jury
may give. .. . It was objected that the operetion of the Injunc-
tien ln the prement case was mischevous, exciuding the defendent J. Wagner
froin performlng et any other theetre whiie thîis court had no powver to
campai lier ta perforai et Her Majeaty'e Theatre. It le true, tait I have
not the means of compelling her ta sing, but she hem no cause of coin-
plaint. If 1 campai ber ta abstain f rom the commission of an act which she
has bound hermaîf not ta do, and thue pomuibly cause ber ta fuill bar an-
gagement."

5 Lindiey, L.J., In Whfivood Chemical Co, v. HarZrna,î (1891) 2 Ch.
418 (428).

tIn Stiff v. Cassoli (1856) 2. Jur. N.S. 348,'(t was hcid that a prim4
facdecase wvas made eout for enforciag by injuaction an agreient of an
s uthor emplayed ta compose taies for e weekiy noepeper, f' .t ha would
write only for publications of 9. specifled clame wlthin the pewiod, covered by
the contract.

That a stipulation b y an actor nlot ta act et eny other theetre than
that of hie employer, wlthout permission, maey ba anforced by injunclon,
wes lield in Grmaon v. Cu,îtigham (1894> 1 Q.B. 125,

Se. aise the two casas ireported under the ception. Lamiear v. Pahmc
Thieatre (1893) 9 Times L.R. 162. The facs are statad ia f 1, note 5,
supra.

Ia Domneil v. Besnn.it (1883> 22 L.R. Ch. Div. 835 <a case relating te
tbe sale of chattels), Fry, J., after referring ta certain earier decibiones,
rcmarkad- "They appear ta nme ta shew thit ia cases of this description


