
138 Canada Lazu journal.

(d). Emplayés other t/ian coniiucors.-It bias been laid down by
the Suprerne Court of Mfassacbusetts that by the words, " anv per-
,an .. who ha-; the charge or control" oI a tramn is meant a" person
who, for the time being at Ieast, hias imimediate atbority to direct

the movements and management of the train as a wbole, and of

the men engaged upon it" (ký. A raîlivay cornpany, therefore, is

responsible for the niegligence either of an engineer or of a brake-

man, if, as a iatter of fact, either of them w~as in charge of the

train (1). But the mere fact that a brakeman hias been put in such

a position that for the moment lie physicallY cotîtrols and directs
its moveinents under the eyc of bis superior does flot of itself cunsti

tute bim a person wbo bias charge or control of the train (W'.

either whlv oir in part, control its movernents. Thre cha.rge or controi
is of that whose characteristic is rapid an.d forceful nmotion. It relates to tir 7Z'
train or locomotive engine as a whole, and not to the indi'.idual parts whicîî
make up thie train or engine. Thie!Etatute mighit have been made to include t ho'.e
who have charge of the construction of the engine or the cars or who inspc
themr. Neglect of their- dues would be likelv to cause ant accident te the trai
while in motion. But the legisiature in this part of the statute has gone net
further than ta inehude those 'shose dîities relate tai the charge of a toconictist
entrine or the train when complete.- In another case it was deubied whether a
sivitching loernian wl.o mnerely designated the track on shich it ks to bc slitinited
a part of tire cars cf a train %vhich is conirolled hv a coenductor could be said] te
have bad - charge or control '* of the train, Cari v. Bosto, , A .. R. Cà. ( îSc);)
1 64 Nlass. S2,42 N. E. i it2. In view of tlie ear;ier decision. it is liard t0 si'.
why rie court stiotild have felt any doulit on thks point.

k) Garon v. b'osiin éý" .R. C'O. 189) 164 Nlass. 52,3. 42 N.F. t r2.

ii> Suîe v.X,, ~rk, N.!?. tCý IIA. CG). o8cqq) 173 M;ass. 77,~ N.E.
hoeldin îit w.î rra n tabhI t o fi nd netgl iigenie. wliere ( lie e' idence v.is t ha t he etirie
with a.car ai îachtdi svas piisled, w.hile the plaitiff was in the car, and a brake-
man wvas standing on the fronit platlerni, against otli crs svi!i ucih iorte aç to
break t he îpl tto titis tf thle cars anid thlre w thli etc pîevi frein li scat.

Tihe c rgilteer tif as ra I rîad t rainî intîst bc regtard ed as thle pe rson in cha rge,

at hiîl foi, nîtesi putrptîses thle con diicto lihas co t roI ohf thle t raitn. /)iî .isfo t o 1 î ps tî gsgtlsorsake î pe i pracieIdanr. i
1fflýk .V.H. t,:W H.P. Ci. (tSqj t NI ass. 532, 34 N.F. '070, elve iii Fai?,mali

v*. 1Jn1P A- kl. (. 'Il- t1it 7) ass. 170, 47 NSE. 613-
See aIso I?,,/tim,)re 0. P.~ Co. v. Pi1,r.tai I iqor i ) 5 NE . 104 1. 1 j6 itl. ý-64

wlîere il v was livd ieper te refuse an inîstrucetioni t lat . il tht' persens iii cliargi' et a '
t ra ini Nere oel vs r i f thle inîj îîred pe rsoii, er t rack-repai rer, lie i.oit d itot
recever.

lPi) Carn %. /r'ýs/,i & .R. fCo. I 18(?,; 10.1 Ma'ts 52,3, !7N.F il 2, alterc it
wsas denietl tîtat lthe statoîte svas applicable te aî lrakeittati %%wliose dîit'v it sas te
take charge of a traîin (if cars wlîirl was heing shurnted on te a sidinig tinder tht,
stipe rvi sien tif thle tcoiiciît or. Thle cotirt sa id : - If ' cont roI' s oe tIti ig and
'chiarge' is anethler, t lien, iritasatieli as to sonte î'xteîtt es ery br;tk cîtiani un at.

t rai n wtiI l have ,oit t tl e i it, everv ettiplitc îîîjî'îcil hY an accident resîjti ttigi

front (lite (aiies if a brakeman woîîld have a riglît of actioni against tIti
cerpora tion NIvhticli enililovcd i im, ait i te lie 'fi'n ce of citînimori cnt pioý' ni cnt a s te
bra kî'mci ei Iud he don e a ssas w ilhi, eveît thltiglt thle hra k enian iti glit hi' acît i ig
inider ait ittiiiiesliate supleriet'. The stattite ks te hie fairlv cortsttticd. anîd, whili'
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