
THE PowER 0F ONE PARTNER TO BIND TIIE FJRM BY SEALEI) INSTRUMENT.

flierge the firma debt, if the latter be on a
simple contract, so as to diseharge the other
partners: United States v. As/de y. 3 WVash.
C. C., 508. And the sanie effect will foilow
according to the authority of some cases, if
the partner signing the firrn name is not au-
thorized to do so. In such case the suit sbould
be against the party signing as on bis indivi-
dual obligation : Clement v. Brusk, 3 Johns.
Cas. 180; Button v. Hampson, Wright (Ohio),

93 Vne v. oherty, 1Yrger,26 17ag

ring. 4928. And if the bond be deciared on
against both as a joint obligation, no recGvery
can be had even against the one who signed:
Lucas v. Sanders, 1 McMullan, 311. In.an ac-
tion by a firn, however, on à scaled instrument,
the defendant cannot plead that it was execut-
ed by one partner only, for the suit is a rati-
fication by ail who are joined in it: Dodge v.
MefcKay, 4 Ala. 346.

The doctrine that a bond in the firm. name
by a partncr not authorized to make it, merges
a simple contract debt of the firra and substi-
tutes the seaied obligation of the partner sign-
in-, has not, however, commanded universal
fissent. In Doniphan v. Ciii, 1 B~. Mon. 199,
iL was expressly rcjected, the court holding
that thiere was no merger wbere it appeared
on the face of the instrument that there was
no suchi intention in the minds of the parties
at the time of execution. To the sanie effect,
apparcntly, are Fronebarger v. Hlenry, 6 Joncs,
Law, 5 18, andi Despatch Line v. Be//aiy Zfan'
Co., 12 N. 1-1. 23-5.

All of the foregoing cases, moreover, assume
that the transaction in which the bond is made
is one arising in the due course of the partner-
,Ship business. Otlierwvise the partner is on
the samie footing with any stranger, and to
validate bis act iL must appear to have been
eXPrcsýslY authorized, under seai. Thus, in
LufÏToer v. McConnel, 17 Ills., 212, it was
hcld that one partnier, even though expressiy
authorized by paroi, cannot convey land or
Mfake a contract specificaiiy enforcibie argainst
Lbe others. Sec aiso Bewlyv. Innis, 5 larris,
485, and Snyder v. May, 7 Ilarris, 235. For
the saine reason bonds of submission to arbi-
tration, and warrants to confess judgmcnt,
have been uniformiy heid invaiid, uniess au-
thorized by sealed instrument; thcy are not
'Il the regular course of business, and there-
fore not partnership transactions:- Karthaus
ýr -Ferrer, 1 Pet., 222 ; Crane v. French, i
Wend., 311;- Armstrong v. Robinson, 5 G. &
J., 412 ; Barlow v. Reno, 1 Blackt'., 252 ;

900v. State Bank, 1 Scam. 428 ; Mills v.
1)ick'son, 1 Richards, 487. But if an award
l' Mlade, and the rnoney reeeived by botb, or
by One in the firm, narne, the acceptance will
be g0od, cither as a release or as accord and
satisfaction:. Buchanan& v. Curry, 19 Johns.
137 ; Lee v. Onsott, 1 Pike, 206.

Ilaving thus considered how one partner
Uhay blid bis co-partners by sealed instrument
Wi'nth titeir consent, and how that consent may

be proved, we corne now to how ho may bind
them, withoitt their consent. Ani first, he
inay reiease a debt by sealed instrument.
This is welI settied both in En-land and the
United States: Bowen v. M1arquani, 17 Johns,
58 ; Smith v. Stone, 4 GUI & J. 311; Morse v.
Bel!ows, 7 N. H1., 549; and he may authorize
an agent, under seai,toreaeWlis.
Evans, 20 WVend., 251 ; S. C., 22) Vend., 324.
So he may sign a composition-deed with a
debtor of the firm: Beach v. Ollendorf, 1
Hlilton, 41. The reason that a release is good
is stated by Kent, C. J., in Piersoz v. Hooker,
3 Johns, 68, to be that the deed is gond as to
the partner signing, and a releasE by onte of
joint creditors 15 good as to ail, citi .ng Rud-
dock's case, 6 Co., 25. Pcrhaps an cqualiy
satisafctory reason is, that the ruie itself whicb
unakes the deed of one partner in the partner-
ship name bad, extends only to those cases in
which the effect of the dced would be to charge
the partncrs with a new liability.

A second class of cases, whiere a partncr may
bind his co-partners under scal without their
consent, express or impiied, was marked out
by Chief Justice Marshall at an early day. In
A4nder8on? v. Tom p)Ziîns, i Blrock, 4.56, he said:
"IThe principie of iarrison v. JLois set-
ti ed. But 1 cannot adimit its application in a
case where the property may be transtferred by
delivery under a paroi contract. B)ut 1 cannot
admit that a sale so conistimmated is annulled
by the circumstancc thiat it is attested by a
deed." The princilie thus enunciated bas
always been favorably regarded by the Ameni-
can courts, and it is now Nvell settled in mnost
of the states, that if the act donc wouid have
been valid without a seai, thec addition of the
seai does not vitiate it: Tvîpicy ï,. But terfield,
1 Met. (Mass.), 515 ; Mhilton v. Jlfo.èer. 7
Metc., 9-44, -Eeeritt v. Strong, 5 11111 (N. Y.),
16-3; Bobinson v. (7rowder, 4 McCord, 537;
Dubois' Appeals, 2 Wnright (Penn.). 236, Peck-
ard v. Case, 5 Watts, 22; MecCil lougli v. Silm-
mers i/le, 8 Leigrh, 415 ; F'orkni'r v. Sfvart, 6
Grattan, 197; Liica8 v. B o f j)arien, 2
Stew., 280 ; Iluman, v. Ca n irj'e, '32 MNo., 031 6.
In Kentucky, however, and Perhaps in the
other states whiere the str;ct ruling of the En-
iish cases is foHlowed, this exýccptiOO is nlot
allowed. Thus in Jlonitqoi)ery v. B;oone, 2 B.
Monr., 244, Robertson,' C. J., Sa3'5: "Tlie
principie thus settle1 as to deeds, seems to
have been recognized aLs applicable to ail con-
tracts under seal to pay moncy, even though
a seal was flot essential to the obligations of
such contract. This rnay have been a perver-
sionl or extension of the principie as to (lCCds
which was probabiy applicable at first only
to such writings as wvould be ineffectual w ith-
Out a seai, and not to such as might be as
binding and effectuai without as with a seal.
Alljudicial questions, however, lias been con-
cluded on this subject alsa) by this Court."

In conclusion, we înay regard the American
decisions as now pretty weil harmonized on
the generai principle, that a sealed instrument,.
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