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miîning properties in question in this action, or an absouw cu-
tract for their purchase; secondiy, whether, if it is an option, there
wvas, by virtue of the letter of the 6th May, 1908, an extension
given of the time, viz., 12 months from the 6th May, within whiehi
the option was to be exercised and the election to become a pur-

chsrmade; thirdly, if there W'as an extension, 'whether the right
was exercised and the ciection duly made i accordance with the
terme of the instrument and letter wîthin the extended period;
and fourthly, if the answer bie in the affirmative, whether there
was sucli a tender of and refusai to accept the inistalmnt of
$37,500 as to entitie the defendants to dlaim specifie performance
from the plaintiffs.

As to the first question, the Chief Justice said, it seenied very
clear tha:t the instrument of the 6th May, 1908, was not oniy ini-
tended to be, but in its essence was, nothing more than an option
to buy.

As to the second qÎestion, the Chief Justice said: As I read
the letter of the 8th May, it means only that, provided the defend-
ant Marshall made and -signified his election to purchase in sucli
w.ýav a-, to becoxue bound to carry out the terms of purchase, then,
insteadl of being required to pay on the day' named in the instru-
mient of the 6th May, hie was to have sixty days' grace. If this
be the proper conclusion, it ends the defendants' case, for it is
concedled that there was no exercise of the option within 12 months.
See Pibhi)ns v. Dibbins, [ 18961 2 Ch. 348....

With regard to the third, I arn of opinion that, assuming that
the timie for exercising the option was extended, there was within
the extende(d period an eleetion to purehase and a sufficeent signî-
fiention thereof to the plaintiffs....

Thiero was not actual payment, and the last question is as to thc
suifflieneýi(y of the tender made. It is said that; the plaintiffs
waived or dispensed with the necessity for tender. . . Nothing
hiad been donc that dispensed with the duty of the defendants,
Marshall and the Grey's Siding Development Co. to make payment
or proper tender if they desired to retain the benefit of the agree-
nient. . . . There was 'no essential reason why the money
shoul not have been paîd over te the Royal Trust Company. The
nature of th.,e properties and the circumstanees under whieh the
defendlant Marshall held a right to purchase them rendered it a
caste in which hie and his co-defendants . . . were bound to
eomiply strictly with the ternis and conditions under which thev
becaine entitled to, purchase. This they failed to do, and were,
therefore, not entitled to judgment for specifie performance as
awarded by the trial Judge.


