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isdietion to try the aecused was absolute without the consent of
the accused. The accused ivas tried and convicted by' the Mag-
istrate.

The first question reserved for the opinion of the Court was,
whether the magistrate had the right to refuse to allow the
accused to eleet to be tried by a jury and to try him stimraril.%
without his consent.

The case was heard by MRDT! C.J.0. MA NM GFE,

and HODGINS, JJ.A., and LEN NiR, J.
11. E. Rose, K.C., for the aecused.
E. Bayly, K.C., for the Attoney-General.

The judgrnent of the iCourt was delivered by MEHERFDII,
C.J.O.: . . . The jurisdietion to try summarily conferred
by sec. 773 of the Criminal Code îs, by the terni off the section,
"4subjeet to the subsequent provisions of this Part, " one off
which (sec. 778(2)) is: "If the charge is not one that can he
trîed summarily without the consent off the accused, the magis-
,trate shall state to the accused . . . that he has the option
to be forthwith tried by the magistrate . . . or to remain
ini eustody or on bail . . . to be tried in the ordinary
way ...

The ruling off the Police Magistrate was erroneous unless the
charge against the accused is "one that can be tricd summarily
without the consent off the accused, " within the mneaning off sub-
sec. 2 off sec. 778....

The word "absolute," in sec. 773, is used, I think, in the
sense off ",unconditional," tliat is to say, not dependent upon
the conditions precedent to the right to exercise the jurisdiction
which are prescribed by the Act having been cornplied with;,
and the words referring to the consent of the aeeused were
added ex abundanti cautela....

In my opinion, the jurisdictiou off the Magistrate to try
iurnmarily, so far as it depends upon any off the provisions of
Part 16, depends upon the consent off the accused as to ail off
the offences inentioned in sec. 773, except those as to which,
and the cases in which, it is expressly provided that jurisdiction
does not depend upon the consent off the person charged.

Havingcorne to the conclusion that the first question should
bc answered in the negative, it is unneceaary to answer the
second and third questions.

The result is, that a new trial mnust be granted in order that
the case may be dea-It wÎth as provided by sec. 778 and in accord-
ance with the answer to the first question.


