
Thbe learned Chief Justice held hlm, not entitlcd out of éither
et-tate by reason of misconduet. Hie was of opinion that the
appellant's acts of negligence, xnismanagement, andl breacli
of trust, made a cumulative case quite suficiept to deprive
the executor of the compensation provided by thie statute.
The learned Chie Justice enumerates the neglects and de.
fa ults of the executor; and thev are certainly n ot ftri il ng, or
at ail to be excused. Nevertheless, they are'not the(, negleets
o:-» defaults of a'dîslhonest or fraudulent truistee, and are al
etpable of being comopensated, and the losses rosulting fromn
themi capable of being made good, in money. Thlat b)eing se,
T think it is not a case for dcpriving himi eompnan
The appellant has been trustee of the Iinton estate for nine-
teen years, and of the McOillivray estate for, 1 think, four-
teen years. The aggregate anieunt of thie nioney' whiich camne
to bis~ hanks durîng that tertu was about $72,000. It je evi-
dcnt that he must during that period hiave bestowcd iucli
icare, pains, trouble, and tine in connection with the business
of hoth estates, and, aithougli the care and pains were net of
the highest quality, yet bis position undeflr thie statute was
and le that of a person performing services on termis of fair
and reasonable reninneration for care, pains, trouble, and
tixue. 1 think it is the effect of ail the devisions on the sta-
tute that an executor or trustee Îa not te be dleprived of ceom-
pensation for actual and beneficial services, theugli lie xnay
siso bave been guilty of negleets and defauits more or less
-grave: Hloover v. Wilson, 24 A. R. 434. 1 think that te, do
Feo would be to puniali hlm by deprîving lmi of a statutory
right, which the Court bas ne jurisdiction te do. Hie 'will ho
muade fo account for wbat lie actuaily reeeived, or must be
presuxned to have receivcd, or ouglit to have received, but no
more: AttorneT-General. v. Alford, 4 DeG. M. & G. 851 ; Vyse
y.Fortier, L. R. 8 Ch. 333, h R . 71 H. L. 318; E-x p. Ogle,
I.. . 8 Ch. 716. The Master bas charged bun wlh ail the

leýsses to the estates resulting fromn bis negleets and defaults,
and lias allowed bini a compensation of $100 per annumi from
Ille liuten estate, wbieb seemei a moderato suni.

it follows that the executor-s appeal lu respect of bis
eccipensatien sbould be allowed as te beth estates, and it
,wiil ho referred back te the Master te flx a proper amount
iu the McGillivray estate.

The appeal will be ailowed withi costs.
OSLER, J.A., gave reasons lu writing for comaing te, the

Fanec conclusions.
Mfoss and GARROW, J.J.A., concurred, but gave no


