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TuE RIGIIr TO BEGIN.

plaintiff begins, althongh the affirmative lies
upon the defeudant on the record. lu other
words, he begins w'ho, in the absence of proof
on either side, would fail in the action ; for,
where heavy dairiages were sought, a verdict
for a mcre nominal sun! is a victory for the
dMfndant. That this test ie more accurate
than that usually sîiggested viIIl appear fromn
au examination of the reported decisîons.

lu actions u-pon bills aud promisscry notes,
or- upon policies of life insurauce, the amount
which the plainfiffsecks to recover is liquida-
ted aud appears cii the face of thec declaration.
If flie deferîdant has not traversed any allega-
tions thereiu coutained, the plaintiff's case-
suid the aiount cf bis claini in consequence of
h -staind adruitted upon the record ;sud upon

tisdmission, w ithont adducing any further
_Lvidence, the I)Iaintiffwotild be entitled te a
îrcdict for the siiii r.ealiy claimed by him,
Should flie defendaut fail to make good his
pleas in avcidance. 'Ihere ie no doubt that,
under such circemtaces, the defeudant is
ceutill(od te begin :(iUs v. Burler, 1 M. & W.
425 ; tGeacltv. Iiige i, 14 M. & W. 95.) Aud
even where in au action on a promissory note
interest net mnade payable upon the face cf the
iote w-as ciamed, the only ples being eue cf
cov erture, flie delendant was held entitled te
begin, on the grouud that a note cf itself car-
rie, iicteres!, and that tlic plaintiff's rigbt te
it sppeared un tbe declai ation as admitted cn
the record without any evidence: (('on;am v.
Fearmer, 3 Ex. 698.)

But the case is very differeut, if the action,
iustead cf being on a bill or on a policy cf life
insurance, is iu tort, as f'or a trespass or libel,
or oui a pcliey cf tire insurance, which, as dis-
tinguished frocm a life poliey, is a contrsct cf
indemnity, or lu the crdinary indebitatus
couits, since lu aIl these cases the plaintiff,
even if bis riglit cf action stands admitted up-
ou tho record, will have te adduce evidence te
show the amount te which he le entitied. The
pies iu confession sud aveidauce carnies ne ad-
mission cf the sum te be awarded the plaintiff
should the defeuce not be icade good, since the
ainnunt meutioned at the [bot of thec declara-
ticu is merely nominal, sud the affirmative lies
upon the plaintiff on tlîis peint, Iu the ab-
sence cf evidence en either side the plaintiff
wouid fail in the action, lu this seuse, that bie
weuld get a verdict fer merely neminal dam-
ages. At eue fimie, however, the defendant
was semetimes allowed te, begin ln such cases
if the pleas were snch as te threw the affirma-
tive upon him. Thus, ln Cooper v Wakley
(1 M. & M. 248), au actioh fer libel, the enly
plea being eue in justification, Lord Tenterden,
after consultiug wîth two cf hie celleagues,
ruled that the defendant sheuld begin. This
decisicu wae, according te Lord Deuman, uni-
versally felt in the Profession te be erreneous,
aud gave nise, corne years afterwards, te a res-
olution cf the Judges, that "lu actions for
lîbel, slander, and injuries te the person, the
plaintiff shall begin, although the affirmative

issue is on tbe defendaut." (5 Q.B. 462). In
accordance, with this resoîntion was decided
the case of Carter v. Jones (1 M. & R. 281),
w'hen the plaintiff was held eutitled te begîn lu
an action of libel, with ne pies on tbe recerd
but eue cf justification.

The applicability cf the principle on which
this resolution cf the Judges rests to cases
other than those which strictly fall withiu its
termis, we propose te consider lu ur next
number.-Law Times, July 11, 1868.

We drew attention ]ast week to the prin-
ciple determining the question whether it la
the plaintiff or the defendant that is te have
the firet and the st word with the jury-a
question which (as wae remarked by Pollock,
C. B. in As/dfy v. Bates, 15 M & W. 589),
the increasing intelligence cf juries may in
timie render cf smail importance, but whicb,
as matters at present stand, je in a vast uum-
ber cf cases practically decisive cf the issue.
The ruling lu Cooper v. Wakley, 1 X. & M.
'248, that, eveu lu snob actions as those for
libel or persoual injuries, lu -vbjchi a great
part cf the evidetîce and cf the speeches of
counsel, whatever may be the pleas on the
record, muet bave reference solely te the
quantumn cf damages, the defendaut migbt de-
prive bis antagouist cf the formidable adran-
tage of cpening the case by pleading ouîy lu
avoidauce aud abstaining from, the gyeneral
issue, led te tbe resolution cf the Jùdgee ne-
ported by Lord Deuman, 5 Q. B. 462. Tbis
nesolutien was lu ite termes coufiued te libe],
sîsuder, sud injuries te the person, sud, ne
donbt, it ie preciseîy lu cases cf this descrip-
tien that it le cf the greateet cousequeuce te,
the plaiutiff that he should retain his rlght te
h egin, althougb the affirmative issue lies on
the defeudant. Iu several Nisi Prins cases
accerdiugly we find it laid dowu thit, except
in sncb actiens as those mentioned in the ras-
olution, the right te begin le with hlm upon
wbom the pleadinge have st the affirmative
issue. Iu Beeve v. Underhill, 1 M. & R4. 440,
sud lu Tfootten v. Bar-ton, 1 M. & R. 518, it
was beld that in au action cf covenant, theugh
the damages are uusscertained, the defendant
is entitled te open the case if bie bas pleaded
only lu confession aud avoidance. Tindal, C.
J. remsarked lu the fermer cf these cases that
the new noie was neyer meaut te apply under
snob ciroumetauces; that hardly ever lu
actions fer tbe breach of special agreements
could the damages bc said te be precisely
ascertsined; but that lu such cases tbey were
mare matter cf calculation, and not liable te
be increased by what the plaintiff could urge
in aggravation, as lu actiens for libel er otber
malicieus injuries. These decisione however,
are entinely everruled by that of tbe full court
lu Her-cer- v. Whall, 5 Q. B. 447. It is there
obeerved (pp. 4561, ana 467), that the sole
resen fer the fact that the judges confined
the mIle te injuries of a personal kînd le, that
it was only lu such cases that a doctrine op-


