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seern that conditions which, in the first instance, are merely tem-
porary in their nature, will, if they are allowed to becorne perman-
ent, bc assimilated, for the purposes of these statutes, to defects
mnherent in the substance of tbe instrum2ntalities themselves (J).ý

XVhen the master keeps a readily-accessible stock of simple
appliances he is flot bound under the statute any more tian at
cornmon law to see that a -servant asks for a new one wvhen that
which he has been using is worn out (g). These decisions suggest
that the temporary or permatnent nature of the defect is not the
truc differentiating factor in this class of cases, and that the essen-
tial questions are rather, (i) whether the abnormal conditions were
mere incidents in the progrress of the work or striictural,arid, (2), SUp-
posîng them to be of the latter description, whether they were
broug-ht about by the act, or volition of the employé --ho was in
charge of the instrumentality to whizh the injury was due.

12- Defeets In tempor&ry appianees eonstrucied by the servants
themselves, flot deemed to be ehargeable to the einployer.-A spec-ial
application of the principle exernpiified in the preceding section
ks the doctrine enforced in several Amnericati cases that there can
bc no recovery inder this provisb:n of the statute, wherc- the

(>This seerns to be the rationale or a Scotch case in whjch il has been held
tuat a manhole at the side of a railway in a mýne so obstx-ucted with rubbish that
a miner is unable ta use it as a refuge when cars are approaching is a " defect in
the ways 'Fepis v. Cowdenbeath (1897) 24 Sc~. Sess. Cas. (4th Ser.)61_3.

(gf) There can be no recovery fer the death of an employé caused by the break-
ing of a wooden lever by which a fellow workman was helping Io raise a hLavy
ron door on ils hinges, causing the door ta swing down and strike an iron lever

held by deceaatd, driving il into his abdomen, in the absence of any evidence
that the broken stick was defective, or, if so, that thc defect could have been dis.
covered. Allenî v. G. W &f F. Sa jth Iron Co. (1894) i6o Mass. 557, 36 N.E. 581.
Thci court said; - The whoie niatter was ini the bîands of the deceased. He wam
the rerson in immned'ate charge of the furriace. If a new stick was needed, it
'Was hîs business to know it. The primary duty rcsted on him, flot on the superior
officer. Again, if a new stick had been needed, il could have heen obtained of
the carpenter by the deccased at any lime. The defendant kept a stock of
lumber of the proper size on hand, and the deceased had only ta ask for wshat he
wanted. If such a sfick can be said t0 be part of the works or machirlery, the
defendanî's duîy ta the decea.,ed did nol require il t0 see that he called for a
proper one. It was enough that il had proper ones within convenient reach.'
One of a number of chains furnished for ute as required is regarded, when it is
applied ta the purpose for which il was Jesigned, as a permanent inslrumentalily
and flot one of those small things which go through a rapid course of we'iýrinC
out and replacement, as In which the rude is that it may be left te the judgmenî of
the workmen when one of îluem is to be discarded. The making of a link for such
a chain, therefore, ik not one of those merely transitory adjusîmenîs which the
master in îînder no personal obligation to sec carefully performed. Haskel/ v.
C~ape Ann &c. JIork£ (Mass. i901) 59 N.E. il 13.
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