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. crine in hiS
deceased, finding that the signalman rejmamed 51tt1.ng zighht
lodge and was making no attempt to signal any train, ss the
not reasonably have supposed that he could' safely cr(()i own
rails without taking the precaution of look.mg up an nsider-
the line or listening for the whistle of a train? Qn co tion
ation I have come to the conclusion that on this q,ue the
there was evidence for the jury, and if I had been tryln_g gt
case, I do not think I could have withdrawn it frOm,the 7 Z:;r
Per Kay, L.]J., at p. 188: «“ I think there was evxdencIeven'
the jury of negligence on the defendants’ part different
ture to say with all respect to those WPO hold 2 ors areé
opinion, that as long as we have trials by jury, ax.ld Jl1Ircase in
judges of the facts, it should be a very exceptlonah t their
which the judge could so weigh the facts and say t ‘i‘ The
weight on the one side and the other was exactly equal. ses.”
House of Lords seems to consider there might be such (C:’j 12
The judgment in Wakelin v. London & S. W. Rfi/. for.,the
App. Cas. 41, is appended to the case above reporte
benefit of the profession. v.
In our own f:)ourts, there is the important 'cas.'e ot M(olft‘:c"i'(‘i’e P
C.P. R, 21 A. R. 149,decided in 1895, wherein it was " tne
that where contributory negligence is set up as a defe}lll: ’lain‘
onus of proof of the two issues is respectively upon t1 fxega-
tiff and the defendant, and though the judge may 1u eeithef
tively that there is no evidence to go to the. jury B roved:
issue, he cannot declare affirmatively that either is P
The question of proof is for the jury. nts’
The plaintiff was run into while crossing the defgn‘g:goﬂ
line, and was severely injured, his horse killed an ingin€
broken. He charged many acts of negligence : not Zefend'
the bell, not sounding the whistle, etc., etc., wh1c.h the negli-
ants denied, and not in terms pleading contributory
gence, . e b€
Per Burton, J.A. at p. 152: “ Whether the eVIflgl‘:it is
strong or weak, or in the opinion of the judge in.credld a’s ha$
equally the province of the jury to decide upon it, an ;ting
been said by a learned judge, the judge would be arr'Oig 0
to himself, if he were on that account, on the trid



