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THE CASE OF McLARER V. CALDWELL.
Ortawa, Nov., 28—=\Vhen tho judges took
their rents in the Supreme Court this mormng
the Chiol Justice, Sir Williain Ritchie, announc-
©d that thoy would deliver judgémnt in the case
. of Mclaren, appetiant (pluntiff), sganst Cald
well, respondent {defendant), beforo heariug
arguments on the cases romoining on the

docket,

JEuAL HISTORY OF THE CABE.

tho Legtslaturo was, 1n tho intoroat of tho lum.
bor Lusiness, not to intorfero with or tako away
privato nights, but to gottlo by statutory de.
claration any doubts which might oxist as to
streuns incapablo of boing navigatod by buats,
&c., but capablo of floating saw logs and lumber
at certain scasona of the year,
lished this right, the Act wont on to provent
the obatruction of such streams, subject, naver.
thuless, to the rostrictions imposed in respoct tu

Having ostab.

Vig0.Chancollor Proudfout bad granted Aty orections for millug purpuses on such atreams.
agunctin to rostran the dofendant frum inter | je was not, howover, intondod tv terforo with
foring wibh or using the impruvements placed | yrivato proporty and private righta in atroams
by tho plamuff m cectain streams of which ho which wore not by naturo fluatoblo at any
clntmed to Lo ser.od in fuo simple, and the usor season of tho year. If the Legistaturo conton-
of wiieh, tho defondant contonded, was & coin | ylated v.hat was now contonded, or intended

mvun nght undor the comtuvn and statute law v
untano, Tho Court of Appenl «f the Province
by & majunty roversed this docisiun, Chict
JusticoSpragge andJustices Patterson and Mor
1801 concurring in over-ruling Jho court below,
and Mr, Justico Burton dissenting from their
view. Tho present appeal was frum tee judg |
aent of tho Ontario Conrt of Ap)eal, and was
argucd at & furmer ter.
THE CHIEY JUSTICKS RULING,

The Ciiaer JusTivk said the plaintiff contend-
ed that tho stream whero it passed through his
préperty was by naturd kun nav igablo and nun
flontable ab all scasuns of the year, Lut that he
had by artificial means placed upon his own
property cortaid smprosements, which cnabled
i to convoy logs and other timber duwa the
stremn.  Thamain question at issuo was, Had
tho appellant the legal right to provent the ro-
spondent, as ho suught to do, from driving his
logs through these improvenients on tho streams
which wero the appelinut's own property; or
wero thoge particular streams merely a part of
the public highway, and therefore open to the
rospundent in commun with tho appellant and
tho public generally ? It could not be disputed
that if tho portions of the streams in which the
improvements wero mado woro inapalle of
floating lumber, and if tho feo simple of the
stroams was in tho plaintiff, the pullic had no
right at common law, and the plaintiff had the
solo right to deal with the bed and soil of the
stream, and to place such improvements thereon
ag ho might choose. Whilo 1t seemed to be
admitted that the public had no right to make
approvements on tho plantifl's property, it vas
claimed that in Ontario, whero ctreams of tho
character mentioned wero rendered capable of
heing navigated by such improvements made by
the owner of tho soil whereby lumber could be
floated, the public had an absolute commnon right
to uso such improvements, and to deal with the
streatus as of Uiy had been natuialy fluatable
~that 13, floatablo wathout the mid of artifical
pprosements, and this right, it wasaleo claim
ed was conferred on the public by virtue of the
Act 12 Vie., cap. 87, sew. 5, which was repealed
by tho Cansolidated Statutes of Canada 1n 1859,
byt practically ro-enacted by cap. 48, Con-
solydated  Statutes of TUpper Canada,
fees. 18 and 16, There cuuld, he apprehiended,
be no doubt that statutes which encroached on
the r1glits of tho subject, whether as regarded
Jarson or projrerty, shuuld receive a strict con-
steuction , and il a reasunablo doubt 1emaived
which could not be sausfactorily sulved, the
subject was ontitled to the benefit of the doubt.
In other words, ho should not be injured
Persont or pruperty unless the intentimis of the
Legisiature to antorfere with the one or take
Away the other was clearly and unequivocally
mdieated, 1 the appellant 3 contentions were
corpect, thoy were met at the outsot with the in-
congruity ot the Lagimlature vnacting that it
shopld bo lanful to float saw logs, &Koo, duwa
streasns on wluch, teunn the tture of the streams
thomselies, at was noprssibile that raw Jogn, Sc,,
cuglet be loated downe o othor words, ot swom-
cd must unreasonable t. suppawr that the Leqs

tho vnactment to apply to strearns non-fluatable
at all scazons, as thore was no protence for say-
ing that tho Legslature had conferrod any night
on the parties to entor upon privato property
and mako tho non-floated floatable, and as they
cvuld not bo made practically fluntable by the
oporation of law, what was tho precito legal
nght conferred on tho public by the statuto?
Was 3t not obvious that the ouly offcct
of tho enactment could be in such.case to
confor upon tho public the right to uso
privato proporty and the improvements thercon
withvut making any componsation thercfor !
Was it then possible to infer any such intentiun
from this section?
mind of the Legslaturo it sbould have bew,
and, he thought, would have been, clearly and
unequivocally oxpressed. It was not possible
to attribute to tho Legislaturo an intention
unreasonable and unjust, unless the language
was 80 unambiguoue as to admit no doubt of the
construction. Ho could not appreciato the
forco of tho parellol drawn by Mr. Justice
Patterson in regard to publio highways, which
appoared to him entirely to beg fho guestion.
Dealing with the contention for the right to uso
the improvements of a proprietor by which he
had mado the stream floatable, the Chiot
Justice said tho proprictor of a won-floatablo
stream who made it floatable for i« own use
did no more than if ho mado a canul through
his property. He did not interfore with nis
noighbour ; he took nothing from tho public,
who could neither use tho strcam as it was nor
improve it, oxcopt by tho permission of the
pruprietor, and to whom, having noright or pro-
perty therein, the improvements of tho proprio-
tor did no wrong. It had been urged that‘te
allow an individoal to shut up 9 stream 100
miles Jong bocause he might own small portious
of tho stream not floatable bocause of its nature,
would be most unreasonable.
am to be furgotten that it wasnot the individual
who shut up the stream; it was closed by
natural smpediments which preveated such por-
tions being used for foatable purposes, and us it
was admitted that the public had no right to
entor upon such portions, and make improve-
ments whereby the stream might in those parts
be madse navigable or floatabls, by reason of its
being private property, the stream was as
effectually shut up by the refusal to permit an
entry and improvoments to be .2de as if the
proprietor had not mads theimprovements, and
had prohibited the uss thereof by the public.
If the use of the non-floatable portions was as
necessary for carrying on Jumbering operations
as had been urged, the obvious means to sccure
the right to use the pnvileged improvements
would seom to bo to obtain, by payment of an
adequato consideration, ths propristor’s por-
mission , or 1t the streams woro unimproved,
to sccure from the propriotor the privilego of
maksng such necessary improvements; or, fahing
the alility to accomplish this, if the dovelop-
went ot tho public duman, tho exigencies of
the publie, ur tho business of the country was of
such parmount unportanco in comparisvn with ( wonld prubably have cometo o different con.
wdiviuual luxs ur meonvenicnee as to require | clusion , and if an adherence to such adeternin-

Had it beea presen. (o the

But it reemed to

ments the owner nmgnt mako or place thercon,
Hlis Lordslnp c:ted the case of Horack v, Wor
ship (Best & Smith's roporta), and lio jrointed
out that ho was strongthened in tho conclusion
to which ho had arrived by tho weight of
Judicial vpinion in Ontanoe as sxprossed in tho
Boylo cnse by Chiof Justico Draper, Chioef
Justico Richards, Justico A. Wilson and J.
Wilsou; in Whelan v. McLacblin, and McLellan
v. Baker, by Chiof Justice Hagarty and Justicos
Guyuno and Galt ; and 1n this caso by Vice-
Chancollit Pruudivut and Me. Justico Rurton,
whilo Chicf Justico Spraggo and  Justicos
Pattersun and Morrison had overruled tho
prosivun decisiona on tho point, There wero
thus threo Chief Justices and five Justices in
support of the conclusion at which ho had arris

ed, and one Chicf Justico and twu Justices tak-
ing o differont view. In 1677, in tho Rovisced
Stututes, tho Legislature, aftor all tho decisions
ta which ho had roferred in provious cases had
beon given, ro-cnacted chaptor 48 of the Con-
eolidated Statutes of Upper Canada, passed in
1859, 1n alinost tho same words, as follows —
All persons may during tho epring, summer,
and autumn freshots float saw logs and othor’
timber and rafts and crafts down all stroams ;
and no porson shall by folling treos or placing
any obstruction in ur across any such stream,
provont tho passago thereof.  In case thero is
a convenient apron, slide, gate, lock, or oponing
in any such dam or uther structuro mads for the
passage of saw logs and other timbors, rafts,
and crafts authorized to be floated down such
stream as aforesaid, no person using any such
stream an the manner and for the purposo afore-
gaid shall alter, injure, or destroy any such
dam or other useful erection in or upon tho bed
cr across tho stream, or do any unnccessary
damage theretc or on tho hauks thoreof.” His
Lordship continued that considering thon that
up to tho time of the passage of this Act all the
decisions of all the juuiges, with no dissenting
vuico, from 1363 to 1876 placed upon this enact-
ment, tho construction now contended for by the
plaintiff, if such construction was ro clearly
contrary to the intention of tho Legislature, so
opposed to the dovelopment of the Crown’
domain, so antagoniatic to the interests of the
public, and so disastrous to the lumber business
of tho country as had been so strongly urged
befcro this court, could it bo supposed that the
Legislature, in reviring the statutes after such
a sories of decisions, and only one year after the,
Iatest decision, would not have corrocted the
judiciary either by a declaration or by now
legislation, and havoindicated in unmistakable
language that private improvements of non-
fluatablo streams shuuld besubject to public use,
and moro particularly so 1f such user was to be
without compensation ?  As they had not done
80, did not this case come with great force with.
in the canon of constructivn that where a clause
of any Act of Parliament which had received o
judicial interpretation, on account of competent
jurisdiction, was re.enagted in tho same terms,
tho Lecgislature was to bo deemed t) have
adopted that interprotation? In this caso he
thought that there was unusual cause for treat-
ing a re.enactment of this naturo as alegsla.
tive approval of the judicial interpretation, and
for holding that such intorpretation should not
bo shaken, when it was considered that tho Leg-
islature, from such judicial proceedings, must
havo known that the property was purchased
and held and an investment made based on the
clsim that by such judicial decisionsgprivate
rights and proporty had been established and
secured.  As wnas said by Lord Ellenborough
long timo ago, 1t was no new thing for a court
to hold itsolf percluded in matters respecting
'rcal property by ormer decisions, upon ques-
j tions 1n respect of which 1f it wero integral,thoy

Jature mitenusd W avgasiato that b siionia by that pnsato nghts should gne way to t.ho'ntwn was hhely totln Cttended Ly incunvenienco
Jawful tudo whiat, in the very naturo of things, | public mtercest, tho romedy should bo sought at

cunld tivt be dune.  Was it nut more reasonable | tho hands of the Legislature, through tho in-
tu againo that thoegisiaturewasdeainyg witha ] strumentality of expropniation, with suitable | to obviate all inconvement consequonces which

subject capatis wi buing el w tho maune g and foll compensation under aud by virtue of y were likely to result frune it as to purchases
wineh 1t was declared that it shuuld b lawtul | the nght of @winent domain. There was noth. § alrcady wado. For all theso reasons lie was of

1o yso the same, and that :t8 language Lad re
fere;ico to all 8treains on or through which saw
Jege or other timber could bo fleated, cither at
all gimes or during tho spring, sumner, or
itqmn freshete 3 I bis opinjon the object of

g to Justify thoconclusion that the Legislaturo
intended in this provision to exerciso its right
of eminent domain, and expropriste tho pro.
perty of ownera'of streams not by nature navi- | and the judgement of Vieo-Chancellor Proud.

gble ar flentable; er any property or impraver

t was a matter to bs remedied by the Legulature,
thxch was ablo to proevent michicf in futuroand

the opinton that tho cuntention of the plaintiff
should bo sustained, and that the decirion of the
Court of Appeal of Ontario was not correct,

hold that tho Vice-Chancellor was right 1 ro-
jecting ovidenco to prove that all stcams n
Upper Canada woro non.floatably attho timo
of tho passing of tho various Acts. JIb could
find nothing to Justify him in saying that the
Vico-Chancellor arrivod st a wrong conclusion
from tho ovidenco, and tuclared in referenco to
tho contontion that the Attorney-Geners)
should havo been inado a party to the suit that
if this was a private property tho Attorney-
Ganeral had no more to no with tho question
than any other momber of tho community, an.l
thoro was no more roason why ho should bo
mado a party than in any other controversy
botween pfivato individuals as to tho rights of
private property.
Mz, Justice Strong said it would be hopo-
less to attempt from tho ovidenco to impugn
tho finding that tho stream in queation waa not
floatable in tho stato of nature. Tho appellant’s
titlo to tholands, including tho Leds, had not
been soriously disputed, and had boen eatablish.
od by tho production of histitle dceds. The
question was theroforo purcly ono of law,
whother under commion law or under the
Rovisod Statues of Ontario, chapter 115,sections
1 and 2, tho respoudont had tho right of passags
which he claimod for his logs aud timber
through tho artificial waterwnys constructed
by the plaintif on tho strenms in
question. As to tho right under commen
law, he reiteratod the decision of Chiof
Justice Macaulay in the Quecen v. Myors,
3 U.C.C.P, 305; Mr. Angell on “Tho
Law of Highways,” and Chancullor Kont
in his commentory, but doclarod that in a case
liko the present, where the owner of the bed
and banks of a private stream, which in tho
whole or part of its course was insufficient to
afford a passage oven for logs or timbor, had by
artificial means mado it navigable, it did not,
for that rearon, become liable to a sorvitude of
passage for the benofit of tho public, as in the
caso of a strcam naturally adajted to such a use.
The princitlo upon which the common law had
mado streams originally navigablo liable to such
uso was that a burthen was imposed for the
public benefit when'tho property was originally
vested in Ltheir own and passed to other owners,
while if this were applied to streams which
wero made navigablo by artificial means the re-
sult would bo to appropriale property to public
use without compensation, and this would bo an
encroachment on private rights which tho laws
not only never sanctionod, but sought in everv
way to avoid, in the case of positive written
laws, by adopting strict rules of construction.
He cited sovoral American casee in support of
his view as to thoright ucder chaptor 115 of tho
Rovisod Statutes. His Lordship was of opinion
that all streams did not embraco artificially con
structed privato strcams such as those in ques-
tion. To considor otherwiso would bs in direct
violation of the sound and well-rocognized canon
of construction which -had been acted upon,
from Barrington's case down:to the \Westorn
Countics Railway Company- sgainst the Wind
sor and Annapolis Railway Compaany, namely,
that statutes were to be so constructed as to
avoid avy infringement of private rights unless
by express words or necessary implication such
construction  was unavoidable. To comply
with the first condition, streams in whole or in
part artificially constructed would have to bo ex-
prussly mentioned, and.thoy would .not neces-
sarily bo implied unless thero wore no other
streams to which tho Act could apply. Ho
ated the case of Horrock v. Wiship, which he
sad fully warrantéd the court in adopting a
construction so rostrictive as to prevent tho
statuto operating indegradation of privato rights
of proporty. Ho could not hold that
the, Legislaturs intended to authorizo a
gross violation of tho rights of privato
property without giving componsation to its
ownors, and he was thorofurc of the ppinion
thet tho appeal mnst beallowed and thoe order
of the Court of Appeal boroversed, thus rostor.
ing the original docseo of tho Court of Chancery,
with costs to tho appellant in all tho courta.

Mr. Justico Fournier, Mr. Justice Henry, and
Mr. Justico Tascherean voncurred.

Mr. Justicoc GwraNE said it appeared tohim
impossiblo to. arrive at any other conclusion
than that which tho learnd . Vice-Chatcollor had

faot shonld Loaffinned,  Flin Jordship further

camo to,  Witheut the improvements mads by



