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TEL CiiSE 0F XeLAEEN V. CALDWELL. tho Logialaturc as int tha interosit of tho lum- ltnie tho owner nlîgnt inaka or place thercon. iîeld that tha Vlce.Chancellor wn» right ut ro-
oTIVA Nov. &-WVhen th udgstn ber ljusitest, net to trtro with or faite awfty i lits Lordtlglp cfed tho case ut Horncr v. Wur, gJecting ovidence te provil flt ail alcalis in

ilîtir set.s lit te Supircnto Court tibis iltarisssig privato right, but ta vottla by statutor>' de. abîp îlt & Smtlvhs Mrporla), Anid lia 1voiîtted Upper Canada woe nott.foatxbly nit the tilito
tio (;filet Justice, Sir WVîllsain Ilitchie, aniiuunc. clarattoît aîîy doublat which mtiglit uxist as tO ont tit li t etrouigtliciied in tho conclusiont uf te passlng of the vitrines Act. Ilb cotild

td thtto ll eivrjuién it ii h estreait incApablouof boiîtg navigatod by boitte, to wYIlch lic lid arrived b>' tho iveiglit of ihtd siathlig to juttif>' flin in asyltig that titi
cit .îiîjrtà, appellhit, îî,laiîlli.) ogaitiet lid &o., but cap'able et floaUing satopeg and iîîiber judici opinion it Ontario as exproased in tha Vico-Chancellor arrkvcd lit à wrong conclusion
%voile respondetît idefcîîdant), bistera hetriuig ntcertain acasonis ut the )-car. flavisig ostab. floyia case by Chiot Justice Draper, Chiot front thto atovio, h*td duclgred In reference ta
argtimuent oit tlic caei roitniniîtg unt tlit lislied this rigit, the At %vont on ta prarcîtt Justice Rlichards, JTustice A. Wilson aîtd J. the contention that theo AttornoyGentraj
(loch-et. -tfil obdttruction of auch stre>îrtt, Piubjcl, noyer. Wilson; lin Wheiaii v. MoLachilit. andlUcLeilan ahouid hava been mnhde a Party ta the suit lta

i&i tiiToltt (j Tilt (Ah1L thiea, lt< the rostricliii uî s îîjad lit respect te, v.. Baiker, by CltlofJuptice Hsigarty and Justices if Ilhis was ré ;triate Prelierty fle Attorney.'
~'ta.iaîceiv Iruudtuut, b;AIail itttd Ait crectiunti fur mtliîtîg iturîiuse on nuch katrcams. G'tyîino Andl Gait ; and lit titis crue b>' Vice- Goneral hall lte more to nto %jtlà the questiont

iggtiîctiuilà tu ltflMii tluk. ,lofudaît tt rils jIttlcr It toas nut, ktriwovor, intondiod tu îîîrteruo lvrîh Clitavellt-r Plruudftmt and lMr. Justice B3urton, thait art> oliir momier ut lta conimunity, and
foriltg tt'f.1t or uiîtg the iinîjruveiîta ilced prival îroîbart andi 1 rivâto rightit lit stroamae whilo Chiot Justice Sjîraggo sad Justices tioa 'vas 310 moro roani why ha 8hauid ba
tes ltae jlitintiflI li cvrtaifl atrualtit uf %viîivli 1t0 whlich vara not by ittiit' fihiatable at arty Pattersoît aîîd Morrisuit had overruloct tha mA40 a Party' titan lIn any otîter cobtroîcray

cliieei t4, lia o i.oin tu aimirjlC, AndL the userar , ut tia year. If tho Legisiatitro content- lproitîvu deistuîts un tua Point. Thera wero boîwoen plivato individurdlsnetth ihs f
lit iîtil, the detendant cuittsbdctvII wa. atin pisat Y.i t 'as bitt coittottdetl or iitittdcd lthun titrc Chiet Justices And five Juitôs in îtrivateo pastaliariit.su
ttoie fl1lit 'ululer tiltu Wîigiii And alattu Iai Urth Ilia blcut t u apiiy tu ittrea-i-i non-fluatablu suport uf the cobclusiutn nt niaici ho hald arriî Mr. Justice Straog éid it wîuld bu Itupa.
Q)ntano. Tho CutrufAîiîolc t lrol'iecant al sallozs, au thora wusno pretenca fur say. aid, Antd uta Cîtief Justice and two Justices talt- lms ta attentpt tramn the evidetca ta lyuptigi
b>' a tnajunty ruvcrsad thit Jclsiuît, Cii ing tiiatthe ogslaturahad conferroaiutyght iîîg a different, %tien, lIn 1877, linth toila the fitding ttîtho stresam lit question %vas nt
Jîi5licoja~1gg altdJiioticc Plattercoir anti Moir out th parties ta enter tîponIt prvatio propert>' Statuten, the Legislaluro, Ater aIl ltae decisions Iloatabla !nliastatooftnature Tho aitpldlais
rîson cobcurring in over.rîiitig .110 court bcIow, aund malte non.tloalcd floatable, atnd as titoy ta whiclt lie lied refarrcd iii prerlous calez had til ta tito lands, incltding lthale, iiad bot
and MUr. Juttice Blurton disneittiig friutin thitOt cuuld not aie mado prauttcally fluatatîle bv thte beait giveet, ro-enackni citaîter 18 ut te Con- becen sorioualy disputed, and ltad baot etablisit.
vicw. The lirosent apiteal tîw fiuitî% tue jî'i. oporatioit of laiv, whiat was fltc tîreciso legal seuidnted Stntutes uf Uîîîter Canada, passed Ill cd b>' the production of hie titlo dco. Tho

,»tont uft h Ontario Couîîrt ut Aîii.aI, and t as rigîtt confcrred an lte ptublie by the alatuto? lef), in aliitost the snttii inords, as toilows - question waj therofoe purcly aiot aw i,
nrgiicd at a tormer tortiu. %Vak, it nul obvions Itat ltha ui>'y elIcI Ail pensona riany> duunbg lthe sprng, miutear, whethor uiidor comtinan lau or under tlto

'rite cuixt? JUIBTIcir'î UtLo iftae ciactittont could bo it sucli.caue te antd anunin ircahoe final saw loe and olther ltovlsed Statuas et Ontari, chapterUF,sectioîts
TinCîlieJTvicîsnd the 1,laartffc<nîtend- collter tiul lte publia thto nzghl ta usa ltiter rand naft and craft clown ail strannus ; 1 and2, tho respoudont had te right ot patarg,%

ad titat t lîto ati %whcro il îcassod thruugii bis Privato proponty and lte ilnprovcments Iliancon and no persatn shall iy felliig trce or placiitg tyhiclt ho ciaimed for hie loes and limiter
I)rd1'rrty tns by ntlure lion1 ni,»igablo andi bun athuut malting any compensation titenefi>z 1Art> obstructioîn in or acros any sîtcit st,-ear. lhrough the artiflcial wvaterways constructed
luîîttbiu nt aIl soamme ut tho yecar, tut ltaI ha %Va,, it lten piossible tu inter eny sucit inteniomn lirent lthe p.asage~ throuf. In casa thora la by lts. plainîtiff en the t ae îna ilt
liai by artificial me-tus îiiaccd uplot his aitn (ram thou section? Enad it beau prksezi. :o lthe a convcrticnt nt[rot, allida, gala, Iock, or orening question. As te tha rigtt nater cotimmun
Irivpvrty C"mrtalfirpu% elibeitB, taibîci vîabluoiin utofu theo Legîsiaturo il sbould havc bei.e,, in any sucb damn or utitcr structura miade for the lawp ho reiteratad <lie decisiott of Chiot
hit tu cuni e> loe and utîtez timber duwln ltae and, ho thought, vculd hava bean, cleariy and passage of saw loe and olhcr limitons, rafla, Justice Macaulay ' i the Quen v. Myors,

stîncain. Thonmain question nI isuao tes, lIed unequivovally expreuked. It 'vas not pnasibla and crottea tuthflrizod ta be floated clown sucit 3 'U. C. C. P., M05; Mr. Angeli on "Tho
lthe appeilant tie legal riglit W provent the ro. lu attributo te tha Lagislatura an intention strcam M ras a id, ne persan using ansy such Law of lligitways," sud Chaitcdlor Kent
apondciit, àui hu autglit lu du, trom drlving bis atrrtanlo and tinjust, uni=s ltae language atream in lta mainer and for thepurposo atoire. it bie cemmenlary, but dociarod flt lit a casa
lmt8 lhrougli lteâo inilrovcncnt8 vit lte streams j ias se unamitiguous, as ta admit ne doulit of thte said ah alller, intjura. or destro>' ay sucit liko the prestent, wviera the owner or tite bed

witci weno lte np)cîIaut*s oi- jîrupentY; tir jconstruction. Ha could nlot appreciala the dam or alter tîseful orectioit in or unon lta bed and batiks et a privalo sîreani, whiicin uthlie
%vce thitro î)artiCUlair satits merci>' a l'art ut fotrce et tae parallai dnawn by Mr. Justice cr acrosa lte sitream, er do an>' uneecemsr>' %vitale or part ot lia course wua i 'nsufflcienl la
lte Pubîilic liigitîay, and Ilicrefone open ta ltae Pattrsen in regard ta Publie higitiays, wliich daat ge Iherete croi tIhe batiks Iberout."1 His attend a passage avait fer legs or liiter, itall by
rwiîundult itn comuttittn iit lte appellant and appearcdl ta hlm enlircl>' ta beg flia question. L;ordahip coittinued ltaI considering thon flt atrtificial ens macla il navigable, it did net,
lte pîublic getienali>'? It coutl net lia dispitedj Deaiing 'viitb lta contention fer lte rigli te usa up teo tt1 fnet lte passage et titis Act al ltae for ltat reatien, become Rablae ta a servitude of
ltat if lte Portiens o! tae streautta it wlîici lthe ltae impravaroonts ot a proprietor b>' wviicit ho decistions et ail ltae jut'ges. vrilth ne dirsenting passage for the bonofit et 1t.public, a intIho
amplruyenicttts %tue ituadu tiero ititnajîabe ut had made ltae streat, floatable, te Chtot vuico, trom 1863 ta 1876 placail upion titis ottact, case ot a 8rtanaturally adaî.lad ta such a use.
tloaliiig luînben, and i!lit the e simple of ltae Justice said lte propricor et a îînnflealabla nient, ltoe construction now contettded for b' ltae The princillit upon whicit tite coimon iew itad
%trôi. ba n' l ic jlaititff, lte publiic liad ne stroam whit macle it floalalbo fur L.-. cu'n use plaintif!, if sucit construction 'vas Pe cdear>' madeastrearnsoriginally navigable liabla la wucit
right aI coiiieon b num itah plaititf ht ltae did ne nie ltai if ho madle a canal troiigit cenînar' leta intention et lte Legielalura, se usa wua ltat a bîthen 'vas imposedl fer ltae
pale night hoi dea1 wvth flie bcd and souf ot flie his propert>'. Ha did net inlerfoe wtitt itis ohpposd ta ltae davelepmenl t ltae Crawn' public hartefil when*ltao proerty 'vas origirtally

tnare, auti lu itiaccau~cli iin;ravctnents titerean j itigitiour; ho took nolhing tramn lta public, demain', se autagoritii te ltae intercat oftae vested in thair ewn and passed toi alter eners,
ail lia mglitt chtano. Wite il sccîncd la b ha vt couid nalîhen usa ltae sîrcan a il 'as ner pubia, andi se disastrous bta ombebr business wivi f titis 'var appliad ta itreamas whiici
aitlcd tlaî the puicî hitd tte rigit te niakce ibipree il, arcopt b>' tito permissien et ltaet lte coutry as hîtd bean se stnongly urged 'vere ma de navigable b>' artificil marie ltae e-

lielirtnieutô un titi jlaintlTr, proisert>', it unts prupruatar, antd tu whom. bavitg no rigit or pro- beoto tItis court, couldi il ha uîupposcd flit lthe suit weuld bc ta appropriaie praper>' te public
clauîned flit lu Ontario, vhtere cîrtaitîs ut lta pert> lthenein, lte improvements et lto proprio. Legilalune. in naviging lthe stalutes aller sucit use 'vitheul coPmpestion, and titis 'veuid ha an
citanacternieîitlortd 'vene rendered capable et tar did ne wrng.. Il hbailiteen urged ltaIt ta a sanies of decisious, and eni>' oe year atter lthe encreachmonl on pnivate rigita thicit tito laiva
bcbng naîtgated b>' stîch impravemenits miade t>' aîluî' an individuel ta situt itp 4> straa 100 lateet docinioit, îvould net hava cerractcd the* net oni>' nover sanctienaid, but sougit in ovory
flte owaier et ltae sait uhoreliy iutîber cauld ba tmiles long bocatuse ho inight, own smiail paele judician>' aither b>' a declaralîcti or by now ,way ta aveid, iet ltae cms et positive wrillen
flontcd, lte puîblie htall ait abuolula coltitoiin rigt et lte streani net floalabla becausal alita nature, legislalion, and haie ietdicated in uninistaliablo lana, b>' adaPtieg strict mIeas of constructiont.

bt5 usu llch imIîuaOeuitt, ntid to dent iviith lte tvauld ha meal untreasenable. But il reemed la languago that pnîvale împnevementi; et non. go clted savaral Amenican cases in support et
ttrenlib S aif utlu.11 a IP52Uî naluîal' flualablo lutai tu ha tuniolten tit&titîvasiol lte individuel flualablo rtreant shuitbd besîibjct te puicuse, ii vi e a t e irigit under ciapter 115 et te
-tluaî id, floatablet iîhiut the nad ef artificial wh vthbît Uit tite stratn; il 'vas clesed b>' and :more, parttcuiarl>' su if sucb user 'vas ta bo Ravised Stattes. Ris Lerdaitip 'vas et opinion
îunî,ruteaiust, Aa lste rikitt, itaasultn naturel imperenla iviticit pnevcntedl sucit par- 'vittout cumrpensaton ! As tiohe ! flo nt dune lta ait streamii did tint ombtra artificial>' cn

id~ wffl onnfer.d oit tite puablie by virt et l te liceta being used fer floalablo pîtnposes, antd as i sn. did tint titis case coma 'viith great force 'viti. strucled -pivalo sîrcanis stich as lth9e lin qua
Act 12 Vie., cal). 87, se... 5, aliicla naae neiltebd 'vas admîtted ltat lte public hadl nu riaiht le in lthe canon of Constructioin taI 'vîorea eclause tien. To consider etiterwislo would be lit direct
b>' tite U3nelidated Statu-s of Cantada in 1859. enter Uuot sttci pontions, anc! malta impreve- et an>'Adt et Parliament wicit had roceived a violatien et ltae sottîd aad wob.recognized canon
bt pnaeîtiily ne enacted b>' cap'. 48, Con- letnts whieroit> ltae streaut migi in titese parts judiciai intarprelelien, on acceîtnt et cempetent et conetructien whiict -had been aci.ad upon,

oeolidntcd Statutes ot 17-pper Cantada, bc macle navigable or floatablo, b>' reasen ef its juriadictn, 'vas re-enatled in lte saine tennis, tram Barrntln'a. case clown-te lte WVestern
Siecs. Z anid I0. Thero cuailt, hie najtirolandeti, btng prit ste propert>', lte stneamt ua as ltae Legislalune 'vas te lia dceîîed t» hava Ceinitias RaiInalr CemTpany' ainst the Wind
ba rie oîbt Iiat stalute3 wviach ciicroachc on effectuall>' shut up b>' ltae retusal ta permit an îtdepted ltaI interpnetatien ? In titis casa ha son and Annapolis Raiiway Company, nantais,
lte, riglàttb uitheL subjett, ititether ait rcgardcd ebîr>' and iîipovaincnls le lie jade as if ltae lteugit t hat thora 'vas tinusuail cause for Ineat- liit statutes wie ta be se conslructed as le
î.aason or prolient>, shilt nccato a strict con- prolîrtator had not macla thitaiuproeents, and ing a neeadîinenl ot titis nature as a hegisia.- avoili any infringemtealt privaI. nigite unlaa
utructiouk, aud if a noasunall doubl à emai,,ed had prohibital tae use titereet hy ltae public. live appro, al ot lte judiciai inttarpret.alian, sac! b>' express 'veds or necessar>' implication sucit
ivhtcli could o bot h atitactuil>' is'it-d, thte If the tisa et the nen-floatabla perlions 'vas as f.or holding fihat sucit intarpretalian aheuld net construciotn .wss urtavoidablo. Te compl>'
silijecd tas eîtttl ta tha bcbefit ot the doubt. necsan>' tor carnying ont lumberng eperatiens ba shaken, whitn it 'vas considerod ltaI tho Leg., 'vit ltae final conditiont, sîreama in 'vitle or lin
Ini ether ivurds, lie tio tild aint lie itjured lit aLi hec! been urgcd, lte ebvieus uneans te seure isiature,* frein Pucit juidicial prockeedings, mueI parÏaliflcially conitsruclad would have toa or-ex
MMrOfl or îîr.'I5r1> iitet lte intetliit uf te tue ight to utsa lte priviiegeel iinpraremcnts tava krotvn flit the prepert>' wua purcitaod prtsi> menlianed, and -teoy wonld net neme.

Lvgtslalunn ta ittreru ivath lte ,it teur taL-e tvould seonm tu bo te obtain, b>' payaient uit an andi halti andi an inveslmettt madel based on te saaily ba implied itnlos there4'vene ne oteor
aîvay tha itser %tas clcanly nît titcqtgaivorcailly a'equato caatsideration, ltae preprielar'a par. dlaimi ltat b>' such jttdicial decisoianjprivale sîrcamas te whiict lte Ac. ceud appl>'. Ha

lIndicatet. If lte kîiv ian sCuit-etitiessts %vete ift-tat , --r il the etreams %vere unimpnoved, rtgitts atnd pt-orarty lid becit cstablisitcd and citcd lthe casaet fHerrck v. 'tisitip, wviici ho
correct, tioy 'Ore mt nt lin, tutsel 'itt lthe lit- le tzcuire front lte lurapriatar lta privilege of scitrcd. As nas said lu> Lord r!,îcniberought a saidt ftl>' ivar-anltéd lte court in aclepliitg a
cfingriilty ut tuit Leg~inlature enrti lê tl. ta iliakittg tîci neceaan umprotementst; or, ftading long îtua ago, Itts asn tte' tiug tor a court conistructinn restrictive as tel prevant tua

#sioti1ld lx la fîui lW flonI sait l.ý'. t&C., J'ktil the abtiatj, lu.tccomplit lis, if ltae colenh>- ta iolti lIsait pcncladM it maltons respecling btatuto oierstingindegTadatiof pivatil igts
Fîr.îulim t'il %% lth. Iruilita he1ît,utt' -t Lic ýt..txita met et t.i Plu bîic dumiune lte exigetîciesl ut j eai propert by uriner deciqions, upon ques. et prapent>'. Ho couldi net îoId ltha

lhtiscîu. i is ijuillthal Ka t%% '.. te publan, ter lthe business et lte ceuntr>' 'asaof tiens in respect of wtintch ifatvriettgal,ta> lhite Legishattir intendcd la authoizo a
.<'itîtI bc iluiatode,,til. bllu, .îI r %% uuuý, ut 'Ltjeuci 1,.Iriuuit Imnportance un comopanisun ita g îoîtd prutitail>' ha% o coma tu a difTorcat con. gras,, violation et ltae rigit o! privato

RIi 1,î10141, uîîreaaîviîablo t~. taî it tIhe Lt!ýua iiîudttjual luiati r îîinc ntcncu ail tu roqtiire cliîi3nn ,and il an .- vlitcencela uch a dterin prapent>' ivitout glving conponsation le île
Itiitr Lit.ett.t 15 utJ t.i Li.ut .& 'fu ait ti-l, pràtato rug;lata situuli l% gît ay tu tho ituonl uns -tsb t..i.. -ttend*IibYitc,btcziebcu ownors, andio vvas titorofîîno ut tihe pitrtî,

J;%iv-litl t lu il nut, Int lie t fry natuireo f tfiîutge, îut.blic iailcrcst, tho remcdy sitouild bc isought at t1 ivaa inalttr tut be îi'iiedicd bY thoLogtsaînture, ltat lta appbeai tanii. haallowed Md lthe orden
tabmsieiiao lthâI %iecisaîrtalauNet.t % etrùtttcîtaltty ot expropruiation, ivitit suitabla lo obviale ail incunnet cn cuqencr£ ivitici iingrthoriginal docreofothioCourtof Chanceny,

ts'ubjrui. v.tjsètI i %ti'1ti u3 n .tuu uuui.,às . auid ftull tuuîtl'itaataut îandcr aud t>'% itîrl o. lierae Llu t,, tusittt fOtosià la-%t, ucaci v ceste la lte apoatin ail ltae courts.
lt*llcà i %as eclre tht, l, ituldW lw i the niglît futeaillent domain. Thera ivas totit. alncad>' inad. Fer ail ltcsa e. oes lia wua et Mr. JuticoFotnier, M. JusliceHenr, and

ttu iIaut, aik,.nt lthaI Ais lataguago id te iaig tu juslt>'y the conclution ltat tho Lcgislature lthe opinion tient lthe contetiott ut lte plaintif! M. Justice Tasciercasu toncurned.
frreo.îtho ail sîrcains ett an ltraugli %vitich sat iiitctded itt titis provision le exorcisa its rigitt r sould ha sustainod, attd ltat lte decision et lita 1 Mr. Justice Gw>M'e sais il appcared tobitm
Ieitr othtcr tituber ceuld bie floattd, ucihter nI of ctttbacitt doiatauit, and exprepriate lta lire.- Court et .Appaal of Ontarnia was net correct, impossible * ta - arrive at an> ote contclusion

-%Il limites or durng lte sîîning, seiner, or pcrly et oîinenaeot sîrcins net by nature navi- andi thta judgemenl et Vic-iaclo Pre . titan taînhic t l harnd:Vice-Chaî.cellor liait
(-piunt reslîcli. 71 i% piii 'ii,ýi 019 gbjÇcl i 9Û "19 Pr? fiPtibeI Pr ilPj 1'rPpçty Or ji1irI¶yp- 1 fQQ siI4 Qllie ttfint, gIiq Loi'd3liip tutlar eqino toi Wîithp the irtpron1cnts lngdç b>


