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brought before the society, now that it has entered upon a'
Sg\v phase, and that a practical issue has been raised regar-
ing 1t.

1 believe the greatest difficulty connected with the subject
and that which offers the most obstinate resistance to tho
efforts of those whu desire to see tho law and equity adminis-
tered by one tribunal, lies in the use of the word * equity.”
The primary meaning of this word differs widely from the tech-
nical sense. Indeed, I apprehend that neither in the initiation
of the jurisdiction of the Chancellor, nor in the principles
pursued after the jurisdiction was established will there be
found much traco of that most vicious of all judicial modes of
action, namely, the adjudicating according to the mero moral
sense of the judge respecting which it has been sarcastically
observed that under such a system the equity of each different
Chancellor would vary like to the measure of his fort. If such
a state of things ever existed in this country it has ong ceased
to exist. On the contrary, the equity administered by our
tribunals secems in exact accordance with the definition given
by Grotius. ¢ De /Equitate,” 3 3 :—* ;Equitas est virtus vol-
uatatis, corrretrix ¢jus in quo lex propter universalitatem de-
ficit.” Further, Courts of equity admit that the foundation
of both jurisdictions is the same by their maxim wquitas sequi-
tur legem.

It was not, in fact, from any defect of the common law, nor
from any incapacity in the Legislaturo to deal with all the
rights arising out of the complex relations and dealings of
mankind, that the equitable jurisdiction among us was estab-
lished. The chief reason, I suspect, is rather to bo found in
the inflexiblo determination of the common law tribunals to !
adhere to established writs, forms, processes; and that the
equity tribunal, when it possessed itself of the litigated mat-
ter, dealt and deals with it very much in the same way that
the common law tribunals would have done, if it had arrogated
or been invested with, an appropriate process. Assaid by the
Attorney General in the address to which I have already re-
ferred, ““ It wag justly observed by one of the judges in the
reign of Henry VI, that if actions on the caso had been allow-
ed by courts of law as often as occasion required, the writ of
subpoena would have been unnecessary ; or, in other words,
thero would be no distinction between courts of law and courts
of equity, and tho whole of the present jurisdiction of the
Court of Chancery would have been part of the ordinary juris-
diction of courts of law. But, unfortunately, the spirit of the
statute of Westminster the second was not carried out by the
judges of the courts of common law; and in the time of Ed-
ward Ul they declined to act upon writs to which the ex-
isting formulx of pleading, or counting as it was then called,
were inapplicable.”

Let us test this by examining a few of the most familiar
heads of equitable jurisdictivn. Inquiring as to each, whether
there is anything in principle antagonistic to the rules of law,
or anything with which 4 court ot common law could not deal
on the ground that it is to be judged of only by applying nat-
ural reasou, or, if you glease, equitable considerations—for if
there is oot, it may fairly be assumed that it was only the de-
fect of process which brought it within the jurisdiction of the
Courtof Chancery.

Take, for esample, a very common head of equitable juris-
diction—specific performance. Is there anything about that
which is not quite as much legal as equitable? The obliga-
tion to deliver goods or an estate which the defendant has sold
is an obligation quite as perfect as the obligation te pay money
tor which he has given hisbond.  Itis obviously only by reason
of tho want of adequate process that the common law tribunals
did not grant this relief. If they had chosen to create a new
writ, although, as in the old action of cjectment, a fictitious
one, they might bave compelled specific performance by de-
livery of an estate sold, and the making of a title to it, justas

by ¢jectment thoy put the owner in possession of his land ; and |

they might have compelled the delivery of goods sold, by a
similar ratiication of process, just as they compelled the de-
livery up of goods to the owner, by the action of detinue, whero
his chattels were wrongfully detained.

Specific performance suggests injunction; for as the one
compels the perfurmance of a private obligation, the other res-
trains the party bound to nerform such obligation from com-
mitting a breach. Surely this is strictly as much a legul
right, as the title to damages after the hreach is committed.

So far as an argument in favour of investing common law
courts with powers to grant relief at present afforded exclu-
sively by the courts of equity, may be derived from the fact
that such relief has been granted by these courts, such exam-
ples are not wanting. Not many years have elapsed, since
the common law courts had jurisdiction, in at least two instan-
ces, to protect & person against a threatened injury, and to
enforce specific perfornance of a private obligation.  In both
these instances this protection and relief were afforded before
any damage had been sustained, and Lefore any cause of action
had arisen. So that it would be difficult to cite any instance,
in which, according to the prevalent technical distinction, the
case would be one more distinctively equitabie. One of these
instances is afforded by the writ curia claudenda, by which the
owner of Jand was protected against an apprehended damage
likely to result from the neglect of an adjoining uwoer to fence
his land. As said by Fitzherbert in his ¢ Natura Breviom,”
p. 127, “ A man shall have this writ quia timet.” This writ
was abolished by the statute 3 & 4 Will, IV, ¢ 27. The other
instance in which the common law courts granted specific relief
against a threatened invasion of a right, is affurded Ly the
writ called warrantia chartw abulished by the same statute.
Yy this writ the feoffee of lands by deed with warranty, could
compel his feuffor or lis heir to warrant the lands to him.
Althuugh this relief was granted fur the purpose of prutecting
the feoffee in cases where he was impleuded in assize or other
action in which he could not vouch or call to warranty ; yet
it is laid down by Fitzherbert in his same work on Writs, p.
134, that *“ A man may sue forth this writ of warrantia charte:
before he bo impleaded in any action.”” Therefore, by these
two writs not only was specific relief given by courts of law;
but that relief was extended before any invasion of the right
thus protected and enforced.

1t 15, perhaps, not unsworthy of notice that in the practice
thus established of granting the writ warrantia charie beforo
the feoffee was sued, there may be discovered a trace of that
kind of relief which consists in the declaration of a right not
attacked, at present a matter of purely equitable jurisdiction.
How it was that this principle never germinated into that
wide field of relief which obtains, 1 believe, in all systems
founded on the civil law, of declaring the stafus of individuals,
and the right to property, and thus guarding against the in-
firmity and casualties of humao testimony, is perhaps one of
many examples of the manner in which our system came to
be built up. Some exigencies were met and others neglected.

I entertain no doubt that a deeper investigation into the
modes and principles of action of the common law courts
would bring out other instances in which they acted not merely
in analogy with, but exactly in the same way in which the
courts of cquity act, and according to the principles by which
they are governed. I will mention only one other case, in
which, as it appears to me, the common Jaw courts act accord-
ing to o rule as *“ equitable” as any laid dowa or applicd by
the Court of Chancery. A plea showing that in case the
plaintiff recovered the defendant would have a cause of action
to recover back the same sum, is admitted as a good defence
to avoid what is called * circuity of action.” In other words,
the court of common law modifies the strict legal rights of
the parties, in order to avert the inc~++:nienco of a multipli-
city of suits; or of two actions being brought, the judgments
in whici. would neutralize each other. In this rule we find



