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broughit before flie society, nowy that it lias entered upon a they mnilit have conipelled thic delivery of' gonds sold, by a
new phase, and fliat a practical issue lias bcen raitied regar- 8imilar ratiî.ýation of pruccss, mast as tlicy ttomlpellcdl the de-
ding et. Iivery up of goods ta thc owner, by thic aîction of detinuc, wbero

1 believo the greatest difficulty connected %with tice subjcct his cisatteis were rrangf'ully detainied.
and thit, wivd*ci olTers the most obstinato res'istince ta tIse Specific performnanco suggests injunction ; for as the one
efforts of those wbu dcsire ta sec flic law and equity adflsns- = steprumneo rvt biain lcohrrs
tercd by one tribunal, lies in the use of' flic word " cquity." c lic pe a rt oidterform s riat obligation fotter resn-
The priinary îneaning of this wvord differs widely froin tic tecli- mâttin- a breach. Surely' this is strietly ns mach a legal
nical sense. Indeed, I appreiend thant neitiier in tlie inîitiatio right, steil tda -safrtebecii om te.
of the jurisdiction of flie Chiancellor, nor in thse princýipies tae titn tadmgs0 trts raî sc nitd
pursticd after the jurisdiction %vas establishied iili there bo Sa fitr s nargument in f.ivour of investing common lair
foLnd mucli trace of tient most vicieus (if ail judicial nmodes of courts witii povers ta grant relief at present afforded cxcilu-
action, namciy, the adjudicating according ta tie incrc muoral sively Iby tue courts of equity, msay be derived frein the fact
sense of tue judge respccting wvbicb it lias nbeen sarcastically ti1 at sudsi relief lias been granted by tiiese courts, socle exam-
observed tient tender sncb a system tlic equity of ecdi difféent ples arc iet w-anting. Not snany years have elapsed, sir.ce
Chancelior would vary like ta the nicasure of bis fa't. If sncbl the commois law courts had jurisdiction, in .at icast two instan-

state of things ever existcd in this country it bas tong ceased ces, ta preteet a persan against a thrcatcned injury, and te,
to eist On he ontarytuecquty ansiistrc'Iby ur nforce spccific performance of a private obligation. In bath

triunas eem i exct ccrdacewith tise definition given ties instances tlîis protection and relief wcre affarded before
by Gratins. 1'De iEqnitate," ý 3 :-" tE-quitais est virtus 1a- any damnage lîad been sustained, and bef'ore any cause of action
untatis, corrrctrix ejus in que lex propiter universaiitatemt de- ina aisen. Seori tha ith rvouldendfit thia cityintnie
ficit." Furtiser, Courts of equity admit tlîat tue fotindation inwib codn atepealn ehia itntots

ef bth nridicionsis Isesam bytîser mximoeqzit.ssq case would bce anc more distinctivcly equitabie. One of these
ofr Zegcm juidcin aethesie, hi axmaulssq instances is affordcd by tise wvrit curia claudenda, by wiich tlielurlégM.awncr of ]and -%as protected against an cprhedd dansageo

It was net, in f-c m any defeet of flie cominon iaw, iier iikeiy ta rebaIt froni the negleet of an adjoining owncr ta fonce
front any incapacity in thse Legisiature to deal with ail the bis land. As said by Fitzlierbert in bis " Natura Brevium,"
rigbts ari8ing eut of tIse complex relations and dealings of p. 127, "lA man shall have tlîis writ quia ttniet." Thîis writ
mankind, tieat thse equitable jnrisdiction arnong us ivas cstab- was aboliied by tise statute 3 & 4 Will. IV. c 2-j. The other
Iislied. The chief reason, I suspect, ;s rath"r ta bo foand lainstnei hc hcmo avcut rne pcerle
the inflexible determination of tue cammon law tribanals t inst aei whhr tiieconion ofa corit s a ed pcii ree

aleet ibal, d its assesse tieses iiatd t h writ callcd icarrantia chante abolislied by thse saine statnte.eqnity tiuawbcn itpsesditsclf of th iiae a-by tii writ tflcffefie of lands by dced Nvith. warranty, conld
ter, dealt and deais wvitli it vos-y mach in the Saie wavy tisat compel bis feuffir or 1-is hieir to, warrant tlie lands ta bim.
thse comman law tribunals would bave donc, if it biad arragatcd i\Mtlîsongl tiis relief vas gratited for the pus-pose of protccting
or bicen invested witb, an appropriate process. As said by the the feuffie ie cases wvhcre lie wvas iînpie:tded in assize or ather
Attorney General in tIse address ta wviiclî 1 have alrc.sdy s-e- action in wbicli lie could nlot voudil or caîl ta warrant,3 ; yet
fcrred, -"It was justly obscrvcd by one of tlic jndges in the it is laid dawvn by Fitzhierbert in bis saine wovrk on IVrits, p.
reign of IIens-y VI., tieat if actions an tIse case iiad been allow- 134, tliat " A man nsay sue forth tisis writ (,f warratia clsartoe
cd by courts of law as often as occasion required, the writ of before lie bc inspleadcd in any action." Thes-efore, by these
suhpoena svouid have licou unnccessary ; or, in other wiords, two 'ivrits net anly a as specifle relief given by courts of law;
there 'ivonld be ne distinction between courts of law and courts bat that relief was cxtcnded before any invasion of flic sigbt
eof equity, and thse whole of thse ps-osent .Inrisdiction Of the tiens pratected and enforced.
Court of Chances-y ivonld bave bee part of the ordinary juris- It is, perbaps, not unwos-thy eof notice thant in tise practice
diction of courts of law. But, unfos-tunately, the spirit of tise tisas establisbied of granting tie wirit îcarrantia charte before
statute of Westminster tlise second 'vas net carried ont by tie the feoffc was sued, thero inay ho discoves-ed a trace of tieat
jndges of thse courts of cammon law ; and in the timie oif Ed- kind of relief iiicis consists in tise declaration of a right not
'ivard Il. tbey declined ta act upon wirits ta 'ivhicls ti110e x- attacked, at present a matter af pursely cquitibie jnrisdietien.
isting formulze af picading, or counting as it wns thsen called, low it wias tliat tisis principle neyer ges-sinated intu tient
were inapplicable." %vide field of relief wisich obtains, 1 believe, in ail systems

Let us test tisis by examining a fev ut' tise nsst faissiliar faunided on tlie civil law, of declariisg tise statlus of individuais,
hcads ofqiabeasfto. inqiliritag as ta cach, w>seet)cr and the niglit te perî.perty, adthus gusarding .'gaieist tite ie-
ties-e is anytlsing in prîncipie antagossistic ta tie s-nies af iaw, firnsity and casaiîties of humaitn testiîsîony, is perliaps ana af
or anytusing wiits whsicls t court af commess law couid not deai n'any exanipies af tie niancer in %vliicii aur systemn came ta
an the ground tisat it is te bejudged of only by appiying nat- be buiît tep. ' a:oe exigcncies vere met and otisers negiectcd.
ural reasoo, or, if yeti rlease, equitabie cossiderations-for if 1 entertain ne doub t tisat a deeper investigation into tise
there is net, it înay fairiy be assunicd tisat it w"as oniy tise de- modes and principies of action ai tise cosnuscn iaw courts
fcct ofl;roccss visicb brougbt it witliin tise jnsisdiction of tis3 wouid bring out otiser instances in Nrhiicli tiîey actcd flot niercly
Court of Clsnnccry. Z>ii anaiogy with, but exactly ils tise sanie--tvay je wizhl tise

Takze, for esample, a very cammon liead of equitabie juris- courts of equity act, and accord ing ets rniisb iii
diction-specific perforiatie. la thoere anytiig about tieat tisey are governcd. I 'ivili mentin oniy anc otiser case, in
wliiciî is siot quite as msach legal as eqoitabie ? Tise obliga- wlsicis, as it appears ta me, tue commnon Iaw courts act accord-
tien te, deliver goods or an estate visici tise defendant bas sold ing ta a raie as 1'equittbie" as aîsy laid] do'ive; or appicd by
is an obligation quite as perfect ns tise obligation te pity money tise Court et' Cbanccry. i'j plea, stsowing tieat in case tise
forvhich lie lias giv en lus bon- . tso<asyol yscsi plaintiff recoved tIse defondant 'iv;Ould haïe a1 pause eof action
of tice want afadeqîsate prnceqs tieat tie coînîon law tribunais ta recover back the saine sucs, is admitted as a goad defence
did net grant tisis relief. If tisey bail cisasen te create a nev te, avoid what is caiied -circuîty ef action." lis otiser wards,
wirit, altisaugi, as in tise aid actioni of ejectissent, a, fictitieus tise court of casunsn law mosdities tise strict legal rigis of
one, tiîcy miglit have compclied specifir peri;riiiiiiice Ihy de- tise parties, in arder ta avent tisee n ,- -:isicc af a inuitipli-
iivcry of an estate sold, nad tise inaking ai a titie ta it,' just as city of suits ; or of twe actions bcissg brouglît, tiieiudgmcnts
by oectment they put tIse owncr in possession of bis land ; and in whicJ. wiould neutralize eacb otber. In tisis ruilo we find


