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This is, of cou~rse, only an amplification of the well known

rule te whîch ail subsequeit cases hark hack, laid down by Lord
Fenzance in the Radle y case": -Though a plaintiff rnay have
been gui!ty of negfigence and although that nogligence may in
tact have contributed to the accident whieh is the sxubject of the
action, yet if the defendant could in the resuit, by the exercise
of ordxnary care and diligence, have aveided the mischief whieh
happened, the plaintiff's negsigence wilI not excuse hin."

The Bre-nner case" contains a very interesting di'iussion of
the law of eontrihutery negligence with a review of the authori-
tics, by M-Nr. Justice Anglin. The conclusion reachcd hy the
Divisionai Court in that case waa that negligence of a defendant
ineapacitating hi'n frnm taking due eare to avoid the conse-
quences of the plaintiff's negligence, may, in some cases, though
antierior in point of tirne to the plaint.iff's negligence. constitute
i.iultimate'' negligence.. rendering the defendant :iable notwith-
standing a findin.- of eontributory negligence cf the plaintiff.
Thi.s judgment wua reversed in appeal, but the judgrnents of the
Court of Appeal" and tuie Suprene Court of Canada"9 turned
flot upon tiee law of contributory *iegligence. 'hut upon the (lues-
tion of the sufficieney of the judge's charge to the jury.

Ili the <iLeary výase 2a the Ortario Court of Appeal divided
equaliy, Chief Justice Mess and Mr. Justice Osier being of the
opinion that the plaintiff whoim the Jury fciund had by bis nieg-
ligence eontributed to the accident. was nevertheless entitled tn
recover, and -Mr. Justice Garrow and MNr. Justice M\ael.aretî
being cf tl"e contrary view. 3fr. Justice Osier re-states the doc-
trine of the Kinq case and of the Gospi'l ca8e, that is to say, the
doctrine cf equality cf rights, in these ternis:

"If the motornman ought te have seen f romn the course the
deeeased was taking and from the si rrounding icmtne,
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