
ARREST BY OFFICER WcrflOUT WARRANT.

The prisoner was indicted for the enurder of 1
a police officer. There was a warrant against
the prisoner for misdemeanor, and the officer
had been iustructed to execute it. 'This of
course inust ha taken to have meant that he
was lawfully to execute it, and according to
a case decided somne years ago (Galliard v.
Le.rton, 31 L. J. 193, M. C.), it could nlot be
executed by an officer who had it flot with
him at the tima, in order to show it to the
man and satisfy hlm as to the right to arrest
him. T[he officer, though he knew of the
warrant, had flot got it with him at the time
lie met the prisouer, and, therafore, it is to be
presumed, did not attempt to arrast hlm on it
-for that which is unlawful is neyer to be
presumned-and thera was no proof that hie
did attempt to executa the warrant, though
the case for the prisoner was basted on the
assumption that he dîd. It did nlot appear
that hae knew the man, and called upon him
to surrender, or attempted to arrest hlm. Ali
that was proved was, that hae was seen to lay
lis hands on the pocket of the man, in which
was a gun, and that is quite consistent with
the idea that he acted under Poachiug Preven-
tien Act (2-5 & 26 Vict. c. 114), which gives
a power of saizure nder circumstances of
suspicion ; circumstances which existed in
this case, as the man had just firad a gun off.
llowever, the case for the prosacution was
that the officer atteînpted an arrest under the
warrant. '[bere was a protracted struggia,
âj the course of which the man struck two
blows with his gun, which proved fatal. 'Tha
prisoner's counsal, at the close of the case,
submittad that an attempt to execute the
warrant was illegal, as the officer had it not
with him, and the learned Judge s0 hald.
'[han it was proposad to rest the case for
murder an thepower lu the Poiching Act,
but the learued Judge most justly held that
the case for the prosecution could not now
ha re-opaned and put upon an entirely new
ground; but that it must stand as it did.
'[bus tha casa for murdar failad, for, of course,
as the case stood, the attarupt to arrest being
illegal, the nman had a right to resist it, and
thus the offeuce crould nlot ba nurder. The
laaruad Judge, however, sitill thought that it
was manslaughter, and so no doubt it would
ha according ta the decisions if the homicide
were flot nacessary to the resistance. But
the learnied Judge loft no question for the jury
an that point, and treatet it as a matter of
law. And u2ndoubtedly there ara authorities,
at all eveuts dicta of emineut judges-one of
which ho quoted-w hich might appear to sup-
port his view ; but an tIe other hand, thara
are authorities perhaps stronger stili the other
way, and they require to ha carafully con-
sidered. T[ha earliest case on the subjct-
that of the Pursuivaut of the High Commis-
sion Court, lu the reigu of James 1.-la very
strong. There the otffcer was kuowu to have
a warrant, and showcd it; but the person
-ganst whom it was directed drew bis sword

and killed the officer. And ailthe judgeshld
that as the warrant was illegal, the act was
self-dafanca, and the verdict was "not guilfy:"
(Simpsoa's ca8e, 4 nst.383.) In another case,
in tha reigu of Charles I., whera the officar
bad a valid warrant, but attampted to executa
it unlawfully, by breaking into a house, and
the owner, against whom the warrant was
executad, slew the officer ; it was held man-
slaughtar only, bacause lie knew the omefier,
and that hae had the warrant, but if was said
that if ha bad nlot known his business it
would have been justifiable:. (Cro. Car. cited
1 Hala P. C. 458.) Now lu the preseut casa
thare was no evidence that the prisoner knaw
that thara was a warrant against hlm, or
that tIe officer had any authorify t0 arrest
hlm. And it appears fIat thare were two
strugglas, and that the prisoner used no
deadly Weapon, but struck two blows with
the butt end of bis gun, flyng as soon as hae
could, laaving the officar alive and able te
walk, and (as was admittad) having fia ide&
that hae lad inflicted a morfal wound. On
tIa whole, it la impossible not to sea that
according to the aid law ha would have beau
hald justified.

'[lare are, howavar, more modern authori-
fias or dicta which require to ha noticed,'and
f0 oneC of which-tlough net to the latet-
the leamued Judga referred. Iu one or two,
cases it bas beau said thaf if may have beau
sO under the circumstances. Iu the case me-
ferred to by tIa iearnad Judge, where the
man unlawfully arrastad, wîthout any aftempf
to resist by other meaus, stabbad the officar.
Baron Parka said that it was mansiaugîter,
and that if hae had prapared the kulfe for the
purpose it would hava been inurder: (R~eg. v.
Patience, 'T Car. & P.) But if is flot easy fa
raconcile this with the aider authorities, un-
less upon tba ground suggested, thaf fhe use
of the knife was not nacessary for the purposa
of resistance. It is t0 ha observad, moreover.
that lu that casa the officer did not die-the
iudictment was for cufting and wvouuding, and
tIe very essence of the offance was the use
of the knife, which, man against man, could
bardly be necessary lu the first instance.

Thare was, however, a very racant case, tea
wbich the laarnad Judga did not refer, and
which appears to bava put the question on a
vary sensible footing. Lu that case the Judge
ruled that if the violence usad ta resist the
unlawful arrast was nu greafer than was noces-
sary for the purpasa, if was justifiable; other-
wise it was manslaughter (Reg. v. Lockley,
4 F. & F.). According to fIat ruling if oughf
ta hava beau loft ta the jury ivbether fhe
violence was greater than uacessary ta resist
fIe arrest, and fhey oughf ta have beau told
fIat the man was enfitlad ta resist fIe arresf
hy any means nacessary for that purpase,
and aven ta fIe extant of iuflicting death, if
fIe arrest could not ofîerwise ha avoided.
Whethem lu the case of a protractcd struggie
the influction of twa blows with tIc boit end
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