
April, 1868.1 LAW JOURNAL. [VOL.VM, N. S.-99

Eng. Rep.] CLARKE ET AL. v. Titia TYNE COMMStStsONEtRS. [Eng. Rep.

ment-creditor on it within the 184th section of
the Bankrupt Law Consolidation Act, 12 & 13
Vie. capý 106 ; and on that grounti elso there is
no case for our interference ; besides, there is an
express reservation in the deed of collaterai
Recurities. As te the £2 lü0 the parties, if
wteli ssivised, teili nlot give rise te any applicaslion
te the Court about that, as conssîjerable cos
vonld his incurred holh bore and lu the i3ank-
a'uptey Court; but if ssecessary the application
on tuat may be renewed.

Waîaaa, J-I ccii of the sea0 offinion, In
Miurray vý Arnold, tisa meuiey vis paicl in court
as a conudition of the defendant's heiug alloviet
te issue a commission te exaimine wtiIeses
abroati, andi it was helti that the plaintiff's rigbt
te flio money vies flot taken awny by tlie 184th
section of the Bankruaptcy Act, 1849 ; and that
conclusion might have been arrived nt on tbe
Act itself vitRent respect te lien. Wigbtnian,
J. there reforred te Perrail v. Alexcandcr, 1 Dowl.
P. C 132, te show that mgney peiti into Court
te abise the event cf a suit was neot psyrient te
a crediter witbin 6 Geo. 4, cap. 16, sec,. 82; but
1I(do rlot finti that he expresseti assy opinion on
the eipplicability of that to the Cominon Law
Procedture Act, and 1 tbinik it la net applicable
te tire 65t.b section of the Act of 1854. 1 shoulti
have tbougbt Ilpaynsent" tbere Isuat apply te
a]l payments, welsetber muade under the 63

rd
section or unader the order cf a judgo. Peiymerit
11110 court under sncb au order as tie preseut is
flot a p'syment of nsoney te ha helti fer a creditor
if hoe proves bis dlain a juet one, but a payment
of money te be heiti for the creditor tilt the
amotunt of the tieht is Eettled by taxing il. and
that su effect la a payment to bite, andi hy it the
right of the crditur la deternilueti as mýucb as
if the paq mont viere macle in bis bauds or into
the bauds cf the shliif under tbe execution. If
il is saiti the creditor may not establish bis
claim, thet fails fiers, becatuse, ex hypotlscsi, ho
has a judgment. Out di cisian ought te hoe witls
reference te the right vihen the meney vies paid
in, and thbm it could not ho wsithdravin frein the
creditor.

KBATINO anti MONTs'Ant'a SMTHiî, JJ.,concurred.
Rule s'efusecl.

CLABitc ET AL. v. TaiE TYNtE COMMSîîs51NERS.

1', stîce Cots-(Cange of vieme-Undetalcing vahere 'ne
aides' drawn Vap.

A gs 'cesons te changae the v ee frain London ta North
trinios.eisid was undeorsect hy the judge "No order-tise
Pli 'itifi uideitaking tg tax lits costs, if suceasful, as if
tire casu a had bes tried in Northumrberlansd." The cause
os 'slliir tws days i ltiving at the Guildhsall, after laiasîsg
bcs four days pi'evioau. inl tIse paper. TIi jiatititf
h .Sil 551 Uciiiî a iverdict, the ina ster naxed ci tise ptin-

c in' istlie caese Wassld have takco onît tva days at
astlei; lie aise di, ailowed the trasvelling expesises cf

"ivt ts afrasis Scrood te Newcastle, aise lived ricar New-
c ch- tait at the turne cf tise trial e ere atually at

-sad; and ssaiiPeisation for detession of se. ffariog tit-
ii i sho-iicre.

fiit ilat tise Ofdertakiog was bissding, thoni h ns erder
adbe dracei np; audîhat tise pirociple ris whicb the
ii'tr tsvsxd tisae sala assi tise claies lie disallowcd
Sacawithin his diaceetiosi: and

Pae i McTa- Eos Sýsssa, the prineipla of taxatio was sigist.
[C. P. Jais. 22.-16 W. R. 480.]

Puile ealling on the defentiant% te show cause
viuy tise oster shoulti net ha st liberty te review
bis laîlti ef the pleiutiff's eerts.

The action was brougbht te recoer damages
frein tbe defentiants fer injury causdm by a col-
lision in the river Tyne. et Nlewcastle, andti di
plaintiffs laid d'e vensue lu Loncon, Aftcir notlice
of trial, the elefandans teola eut a surrossrs te
change the varice te Nortisumlberlanti, lîrlîsi-
paiiy ois tIse gienti bat mostî if tise vue'ess
resided et Nosrth and South Shields, in the rieigb-
bourlîeed osf Newcastle. The suncnisss vis
iseard belote Kesstieg, J., by aaljouisrî ent, ors
tise 8th of February, 1867, vihen bis Lordsbip
maade upen it the fellovving ir.dorscment- "No
order ise plaintitis undertakiîig te fax tbcis'
cests. if sucoessfui, as if tbs cause b"dJ beru
triet inl Northuusherla nd." The causa was se
the piper et the Guildhaell sittiings, on tise I 5t,
2îsd, 3rd, 4th, 5t8 and 6tis of Jîîiy ; he triai
laste-ti dssriîig the 5tb andi 6tb, aind andcd le a
verdict for the plaintiffs for £354 12s. lld., tise
ismourit cf their clîinsi. Suhsequesstly the taxis-
tien was hegîsu, as.d pendsssg iflise plitifîlf
tie took eut a sîcemueus te show case wby tise
nliaster shsuld naît trix in a differt way ; tisese
sumumnonses viere, heviever, di brrt y Kent-
ing, J., sînt tise case vis refers-ad tg tisa couirt
by tisa presant ru e

Trise items inth 1e plaintiffs Costs disaliosvad h7
the ouister viere as tollovie :-tbe expessees andî
less cf lisue of' tho plirtifis stlssrueys, anri
wiutnsses for lise ciys turing wliicis tise cause
vos inic h apeuer, over anti ehsvs tise twst daiys
actnally eursployed ins Irvitng it. Tise exp oue of
vimîesses vise, tlsecgb reident at Sousth Shie'lds,
viereaet the acîssal tinta cf tise triai elsewhera
aîsd compensation to seamets fiar englgeneets
given up in censequence ef tisair hsitsg sispivua-
ed te attend et the Guildhall, and foir detention
on shore. Twc, cf the wituessca, tlsi 1 h tsi-'
dent at Southi Shields, were uat tise tinss of the
triai et Sîrooti, in Kent, aud the master tiisaliow-
ed a dlain for their travelling expenses frein
Strood te Newicastle.

T. jones, Q. C., anti «cinsfard Bsruce shoet
cause, anti contenet thet the undertekiîsg its-
dorseti by tise judge on tbe back ot' the suinrions
tees hiuding ou both parties, anti thet it as usît
necesary te dravi it up anti serve it, hacausc, as
there was Ilno order," tbere wea nothissg te draw
up. Tbe master vas right in texing ots the sup-
positiotn that the ceuse bai] beau actueily triea
et Newcastle et the Spring Assizas', et wiili
there were enly two working dîsys te dispose cf
the cause list; consequcatly it would bava( '"su1
wreug te teke into conaiîieretios the tisyl drrrissg
svhieb the cause vas lu the liet et ich
beforo the triai.

Gitffard, Q. C., anti 1ew, ie support of the
ruie. Tisera vas ns sncb utsdertaking given;
but le aveut Ibanselves cf il the tistendansts
shouiti bave tirovu up the order aîsd serveti it:
Joddrell v. -, 4 Taunt. 2533; Wilson v. lunt,
1 Chitty's Rep. 647. But asnming the undar-
taking te hae binding, tbe master taxeti ou a
wrorsg principia. Fie oniy elloweti twe days'
expensea, hecausaý the Newcastle assizLs orsly
lesteti that lires. Bot 8e ought net le have,
entereti on euiy sucb speculation, fer the undor-
teking vies meant to epply oniy te the geettraphi-
cal difference between the two places, ani stt
te the ordinary incidente of the ceuse. In tise
case ef the 'uituestes -who cerne frein Strooti, hut


