
1913] DLV(N r. DUNMORE.

Appeau froîi thie jndgiucîit of ili w Ilononr J u<Ige M'îi
ehester, Senior Judge of the (Jounty Court of the eounty
of York, in an action for speciflc performnance under an
agreement lin writing mnade by the plaint if wîth the defend-
ant i)unmore tlirougli one Moffat, Duninore's agent.

The appeal to -fle Supreme Court of Ontario (Second
Appellate Division> was heard by HoN. MR. JUSTICE CLUTE,
HON. MR. JUSTICIE 1IDDELL, 110N. Mii. JUSTICE SUTIIER-
LAND, and HON. MIL. JUSTICE LÀEITCII.

J. J. Gray for the plaintiff (appellant).
S. H. Bradford, K.C., for defendants (respondents).

11011. MR. JUSTICE CLUTE; The dclèîidaxît Taylor, if
i alleged, liad knowledge of thiis agreemnent, and having a
legal estate, it was agreed by the parties that Taylor should
convey direct to tlic plainti if. Taylor signed thic deed in
question and in doiug so atteînpted to close the inatter, but
plaintiff s -,o'icjtor objected that no plan lhad been filed and
that there was an outstanding uiortgage. The defendants
allege that tlic plaintiff's solicitor refnsed to close thic trans-
action and thec(Ical was off.

Th'le truth seenms to be thiat botli parties were ready to
carry ont the transaction, and thiere 15 no0 reason why it
should not have been carried out if the parties and their
solicitors had exercised a littie more courtesy toward eachi
other.

It is clear, however, thait the plaintiff's solicitor neyer
refuscd to carry out flie deal, although lie seems to have been
abruipt when Taylor called to close the matter-the solicitor
theu being engaged witli otiier clients.

Th'le trial Judge was of opinion that tuec plaintiff " by
bis agreement, bound iîsfeif to treat tlic agreement as being
nuil and void in case the vendor was unable or unwilling to
remove any valid objection to the title which the plaintiff
miade, aîîd having raised tlic objection, and tlic defendant not
having flic fee simple f ree fromi encumibrauee in the property,
he is bound by bis agreement and if should be considered
null and void. No deposit was ever paid to the defendant
ami no purchase money tendered to him before flic inatter
was deelared off between him and the plauntiff's solicitor.
The defendaiît was unwilling to remove the objection raised
hy the plaintiff although no doubt lie could have compelled
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