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McCrLELLAN, [Prac. Court.

1 Dowl. N. S. 935 Qwen v. IHurd, 2 T. R. 644,
where it was held, that if either stylo of cause
or corurt be omitted, the cou't cannot take any
notice of the affidavits, even if objection waived by
oppnsitoside. Doe Clark v Stillwell, 6 Dowl. 306 ;
B v, Faster, & Bing 335; Arch, Pract. 837,
810; Edmunds v. Keats G Dowl. 359; Keough's
Bl 1 Arnold, 243 Hutchinson’s Bail, 2 Cr. &
J. 487 ; Rogers v Jones, 1 Cr & M. 823 ; Ilen-
shaw v. Woolwich, 1 Cr & J. 150. .

3 After the county judge has certified tt, pro-
ceelings, he has no authority to interfece, and
this is the proper court in which to move. This
court will go behind the certificate of county
juldge and see if proceedings regular.  Wood v.
t T R 16U.C.C P 275, Pentlandv. Heath, 24
U C.Q B. 464; ZTozer, qui tam v. Preston, 13
U. C Q. B. 310.

Avax Witsoy J.—The Con. Stat. for U. C.,
ch. 15, s. €8, provides that in case the party
wishing to appeal gives security to the opposite
party, by bond, executed by himself and two sure-
ties, in such sum as the judge of the court to be
appealed from directs. conditioned to abide by
the decision of the cause by the court to be
appealed to, and to pay all sums of money and
costs, as well of the suit as of the appeal awarded
and taxed to the opposite party.

And in case the sureties in such boud justify
to the amount of the penalty of the bond by
affidavit annexed thereto, in like manner as bail
are required to justify.

And in case such bond and affidavit of justifi-
cation, and also an affidavit of the due execution
of the bond are produced o the judge of the
court appealed from. to remain with the clerk of
such court until the opinion of the court appealed
to has been given, an then to be delivered to the
successful party Then, atthe requestof the party
appellant, the judge of the court appealed from
shall certify, under his hand, to either of the
superior courts of common law named by such
appellant, the pleadings in the cause, &ec.;
whereupon the matter shall be set down for
argument at the next term of the court appeaied
to, and that court shall give such order or direc-
tion to the court below, touching the judgment
to be given in the matter, &¢; and upon receipt
of such order, the judge of the court below shall
proceed in accordance therewith,

The first question then is, whether this court,
as respecting the full or appellate court, has
power to enquire into the regularity of the pro-
ceedings in the court below, upon and in respect
of which the judge has certified the pleadings on
to the court above ?

He has certified them in fact, and if this court
«f appeal be now seized of the cause, what has
now to be decided is—what order or direction
shall be given to the court below. touching the
judgment to be given in the matter, and what
award shall be made as to the oosts?

In Kernahan v. Preston, 21 U. C. Q. B. 461, to
which I was referred by Mr. Kerr, the court of
Queen’s Bench refused to grant a mandamus, to
certify a case. by way of appeal, to the judge of
s County Court who had refused his certificate
because the bend did not contain the clause; that
the party appesliog should abide by the daci-
sion of the canse by the court to be appealed to.
The Ccurt of Queen’s Beuch bolding that the

judge beiow had rightly declived to certily for
such a cause, and they would not compel him by
mandamus to violate the statute, even in 8 point
of form. The chief justice said, in that case,
¢ it i3 not necessary for us to say whethor such
a bond might or might not with propriety have
been accepted.”

o Pentland v. Heath, 24 U. C. Q. B. 4064,
the court made absolute a rule striking an ap-
peal from the County Court out of the paper,
because the coudition of the boud was that the
sureoties instead of the appellant should abide by
the decision of the Court.

In Wood v. Grand Trunk R. Co., 16 U. C.
C. P. 275, the court refused to hear an appeal in
a case in which final judgment had been entered
in the court below, and ordered the case to be
struck out of the peper for argument.

In England, under the Imperial Act 13 & 14
Vic., ch. 61, 8. 14, an objection may be taken in
the appellate court that the conditions of the
statute have not beea complied with, and the
cage will be struck out of the paper, Sione v
Dean,1 E B. & E. 604 Grifinv. Coleman,4 H. &
N. 265, because the act gives the appeal, provided
the appellant, within ten days, gives notice of
appeal and do certain other acts to entitle him
to appeal, which constitute these different acts
to be done by him, conditions precedent to his
appealing to the Superior Court. DBut our statute
makes the acts conditions precedent only to the
Judge of the court certifying the case, and when he
certifies it, the court above is authorized, and, [
am inclined to think, comelled to act upon the
case 8o certified.

It would seem that waen a writ of error was
brought, the court belrw was tho proper court
to make all amendmeris of the record. Pr. 114,
5. For any such reascn as that error was brought
against good faith. ~he court below too would
vacate the allowance of the writ, Gerard v. Zuck,
8 C. B. 268.

The court above could only quash the writ for
some defect apparent on the face of the writ, or
where the record brought up was inconsistent
viith it. 7bid. See also fol. 262,

If the party did not under the former practice
have the writ of error allowed and also put in,
and perfect bail, there was no stay or supersedeas
in the court below of any of the proceedings. So
under the present County Court Act it has been
held that if the necessary proceedings to procure
the judge’s allowaunce of the bond and to file it
with the clerk have not been taken. the party
who bas the decision in his favour may proceed
with bis cause, for there is nothing to stay it. 16
U.C. C. P. 275.

I do wot think, however, that if the judge had
allowed o bond as sufficient which he should
not have allowed, that the party having the deci-
sion in his favour could, if the bond was also
filed, proceed in his cause in disregard of the
Jjudge’s allowance granted; he would first have
to move to set it aside. Now, why canuot he do
80 in the present case? Why should the court
above not assume that everything has heea righily
done in the court below, so long as it is not a
condition precedent to our acting, that we must
first be satisfied that all the prelimiary steps
have heen duly taken in that court to suppurt
the appeal here ?



