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RESTRICTIVE CONDITION-COVENANT RUNNING WITII LAND-PERSONAL AND>
COLLATERAL COVENANT-BREAcH 0F CONDITION AFTrER DEATII 0F

GRANTOR -RIGHT 0F ACTION-AssIGNS 0F ESTATE SOLD SIJBjECT TO

RESTRICTIVE CONDITION.

In Forrnby v. Barker (1903) 2 Ch. 539, the plaintiff was
executor and sole devisee of a vendor who had sold an estate of
which he retained no part. In the conveyance was contained a
coveniant against erecting any beerhouse or shop or hotel of less
annual value than £5o. The vendees did flot execute thc deed.
It was consequently held that there was in fact no covenant, but
%vhat purported to be a covenant xvas in fact a condition. The
vendees sold the ]and and the defendants by virtue of certaini
înesîie conveyances becarne the owners, and were proceeding to
erect a building in alleged breach of the condition. Before this
allegred breach the vendor hiad died, and the present action by his
real and personal representative was brotîght to restrain the
allelged breacb. Hall, V.C., who tried the action. dismissed it on
twvo grounds, first because, as he found, there hiad been n rah
and second, because if there had beeîi the plaintiff could flot
i-naintain an action in respect of a brcach cornmitted after the
death of the vendor. The Court of Appeal (Williams, Romer, and
Stirling, L.jj.' agreed with him on both -rounds. Ini the point
of law~ iîîvolved on the second groind of liis decision the%, held
that die doctrinue of l'UA, v. MOXuzv- , 2 P>li. 774, did not app]v
because the vendor retained no land intended to be benefitted by
the covenant or condition, that it wvas therefore merely personal
anud collateral. Thiat even if there hiad been a legal covenant it
wvoild îlot l'it with the lanud so as to bind an assîgn of the vendec,
n101 would the beniefit of it be transmnissible to tlie real or personal
rel)esentativc of the veîudor except as to breaches cornmitted in
blis lifctiînce theme-fore thiev hieldi that an injuniiction was properlv
refuse(l,

SETTLEM ENT-COVENANT TO ;RrTI.E AFTER ACQUIRE!) PROPERTV-GENERAL
P'OWER OF AP'OINTMRNT.

11 1 ()'C 1111e//, .Mt-w/e v. JagOe (1903> 2 Ch. 574, Kekewich, J.,
decidcd that property over which a married xvoman liad duming
coverttîrc acquimcd iiiider a will a gencral power of appointment,
and(l ivich ini default of appointment was bequeathed to her
absoliîtelv, wvas property within the meaning of a covenant iii lier


