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tended that bie dam did not overflow plaintiff's
land at al, Ie did net admit tbat ho had flot
the right to keep hie dam up to its then height,
and peu back the water as it wae then penned
back, but centended thet the right ho exercised
did flot interfère with plaintiff ýi land. Surely
this right was tried, and comes within the pria-
ciple of the case referred to.

It le contended that thie suit le of the proper
competence ef the Division or County Court.
The action in form le flot out of the jurisdictien
of cubher of these Courts, and the amount givon
by the jury as damages does flot put the case
properly in a superior court. The plaintiff cou-
tends, Rnd the jury have found, that the de-
fendant bas prevented the water of the streem
Inýsing through hi!, land from fli3wing in ite
îî,eîural core an is pennied the saine beck
('n the land of the plaintiff. He contende, if tbis
hnd been allowed to continue for twenty years,
It would create a right, and thorefore hoe was
acting propcrly in bringing this action to pro-
vent an eamement prejudicial te him being ac-
quiied as to hie prc'perty. And hie was equally
warrauted in hringing the action in thie court,
ou account of the dificult questions of law likely
to arise in the course of the action. and the pro-
priety of hRving the action lu a superior court of
xecord to prove the recovery when necessary.

In tbis particular case the defendant con-
tended at the trial, and called writuesees to prove,
th)it the plaintiffs tind wae flot overflowed by'
the dam used hy bim. The jury, nevertheless,
found against hlm on the facts brought out on
lthe plaintiff's case. The defeudant had refueed
to take a lease at a small rent, and botit parties
vient dowu te try a case involving apparently
important interelste to tbem, and oach called a
large iiumber of witr-tee, including a surveor
on either side. Suite suclh as these are flot usa-
a'ly tried in the infetior courte, and when com-
nienced there would bie bound to be removed inte
tLe superior courte almost as a inatter of course,
on te application of the defendant. If tbe plain.
tiff, however. vient ou in the inferior court, and
the title to land wae raised on the pleadinge, or
on the trial, the suit would at once stop. Whilst
the Iaw le in this teate, 1 do not tbink il unrea-
Eouitble that actions like the preeent, under the
fitcts shewn, should be commenced lu the supe-
rior courte.

If the lave le chauged so that when the ques-
tioliiivoiviliig jurisdicîion le raised in the infe-
ritir ct,uîî the case cia ho readily traneferred to
11:1? >Iîrêriot, court, then the court and judgee
,wi!l fel lcsembarrassmient in' dieposing of

q't eor co,4îs 'when verdicts for Rn amount
vîil:iîthîe jarsdiction of fhe inferior court are
Je dered in cases tried in the superier court,
wheli the excîîýe suggested for takiug the cause
itito the super ior court je that they feared the
deferdaut uîighl take a course flot fleceeeary te
try tle iierits (tf the Cause, to 01ut the inferier
Court of its jurisdictien.

Cerlificate granied.

THEE QuEEN Y. MLURDOI MIoLEOD
Change of venue in criminal cases --s2, s3 vie., cap. 29

sec. 11.

Ho!d, that 32, 33 Vie., cap. 29, sec. 11, does not authoriO
any order for the change of the place ot trial of a prl-
soner, in any case where euch change would not htave
been granted und er the former practice, the statute only
affecting procedure.

[Chambers, Jan. 5, 1870.]
The prisouer lu this case wae under recogui-

zenco to appear at the noit Aseizes, at Kingpsîon,
lu the county of Frontenac, to answer a charge
of manelaughter.

W. Moi-timer Clark, ont behalf ef the prisoner,
epplied under the provisions of 32, 83 Vie., cap.
29, sec.l11, entitled -An Act respecting procedure
lu criminel cases, and other mattere relatiug te
criminal law," for au order to change the venue
froni the county of Frontenac, to tho county of
York. upon an emfdavit lu which the prisoner
stated that ho was informed and believed that ail
the witnesee iutended te be ozamined on behalf
of Hor Majesty et hie trial, resided at the citi
of Toronto: that any wituessos te be examined
on hie owu bebaif et hie trlial, resided at or near
the City of Toronto, and That hoe wae unable to
pay the expense cf the ettendance of witnesses
on hie beheif, and the couneel hoe desired te, re-
tain eit his trial, if it sheuid. take place et the
City of Kingston.

Leilh, ehewed cause for the Attorney- Genoral.
It would bie a bad precedent to allow a change

etf venue ou the grende disclosod. The Act
givee ne juriediction te a judge to change the
venue ou these tacts and the more poeorty eof the
prisener le ne sufficiont reaeon.

The etatute le net intonded te gîve any noV
ground fer ohanging the venue, but merely to
simplify proceduro, and te provont the neces8ityr
of proceeding under the eld and inceuveniont
practice eof remeving the case int the Queeu'd
i3 ench by certiorari, ansd thon meving te change
the venue. The affidavit et ail events le insuffici-
ont, as it dees net show the particulars as te wit-
nesees, &c., required by the practice on applica-
tions te change the venue.

Clark, contra.
It is e more matter cf disoretion with lhe

judge, and ewing te the povorty cf the prisoner
" it le expedient toe b.8 oft justice" th at the
Place ef trial should be changod.

GAILT, 3.-Section Il, is as followe : "When-
ever it appeare te, the satisfaction cf the court of
judge hereinefter mentionod, that it le expedient
te the onds of justiée, that the trial et' any pergola
charged with telony or miedemeanor should be
hield in somo district, couny, or place, ether than3
thet lu which the offence le eupposed te have
been committod, or wonld otherwise be triable,
the court at whioh such pereon ia, or le hiable
te be indioted, may et any termn or sitting thereet,
and any judge whe might hold or sit lu euch
court, may et any other'lime order, either befor@
or afler the presontation cf a bill cf indictment,
that the trial shahl ho procedod with lu somo othef
district, couny, or place within the sanie Pro-
vince, te be named by the court or judge lu sncb
order; but snch order shahl b. mede upon suob
conditions as to the payment cf any additionst
expense thoreef ceused to the eccusod, as tbO
court or judgo may thiuk proper te prescribe."

64-VOL. VI., N. S.] LAW JOURNAL. [March, 1870-


