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A Novei and Important Decision.

RECONSIDERATION AWARDSý 1). &- W. ACT.
NO RIGIIT 0F A'EL

A short time ago His Honor judge
Merrili, of the County Court of the
County of Prince Edward, handed down
*, decision on two appeals to h in against
* certain award made pursuant to the
provisions of the Ditches and Water-
Courses Act. 'l his decîsion embodies
an exhaustive discussion, of a point
raised by the counisdl for the respondents,
which had flot theretofore been judîcial>'
considered. Thec circumstances of the
case were as follows :

la June 1894, proceedings were takani under
tiie Ditche8 antd Wateruourses Act, on th e
requimsition of Albert G. Robin and Theodore
B. Iloblin, ownars in aeveraity of lands makirg
up lot nuniber 73, in the. lit concession of tiie
towaship of Ameliasburg, iii the. County of
Prince Edward, for the purpoma of having a
diteh madle to, conve>' water froun that and
other landi..

Thereupon an award wam made by Daniel A.
Howe, the. township etigineer for tiiet town-
ship, anîd fileci witii the Town-hip CIerk on tie
2ULt of June, 1894. On tie 22nd of Jiune tiie
clark sent notizes to the varions parties inte-
rested.

Tiie appellants, J. B. and A. E. Phillip, 'on1the (Ith day of Jul>' served upon tiie clark à
notice of appeul, but beiag as it was thougiit
by the clark, one day too la e, no furtiier pro-
ceeditigala appeal were then taken. L)uring
that year liv, dith or most of it was pub
through as directed b>' the. award, except that
the. appellante, having refused týo petforia ta,
portion of the wvork alloted to thien, others
were .ngaged to do it, ander tb. direction of
Mr. Hermon, wiio was appointed engineer on
the 15th o! October, 1894, upou the remîguation
of Mr. Howe.

In Aagumt, 1898, proceedlingF§ were taken by
tihe appellants, under section 36 of titis aci, for
tiie reconsideralion of the. award. This resuls-
ed in an a.ward by NIr. Rarnion on the -20LI of
Septantber, 189S. on the 3rd of Octo)ber
notices of appeal againqL tbis award, ai well ai
agait that of Mr. HIowe, %voe served on the.
townshtp clerk.

The following is the full text of' His
Uonor's judgment :

1 appointed tha 2fti of Ocet ber, at the. tomn
hall, Amneliasburig, to hear tb. appealm. At tiie
time and place appointed 1 wam aitended by the
parties interestect auid titeir resp,-cLive counseli.

Tiie appealis wuie t.ken together, tii. evi.
decx in the on. cama te b. avaiIýble for the
other, sr) far as applicable.

Tiie 29th of Octuber, andi lte 211d, 3id, 4tii,
t, Stlh and '28th dayi of Novemiber werc

occupied in takîng avideuca, and the latter also
la ipec:inig tiie preimisas. And at ni>' ciiam-
bars in Pîcton on th. 201h o! Januar>' the
taking o! evidenca was concludaci, and final
argument iteard.

At Ltie opanit g ofe! l. alter on te '29t of
October sont. prelimiinar>' objections were
takiin b>' Mr. Morln, 10 te haari,, of tii.
appeals. After ameguntent as te tii.ý. 1 dacideci
to proc.ed witii the. investigatio)n and 10 hear
the. evidence, reilerving lb. points raisadl.
Amntog tiie objections urged by M1r Morden,
il seains necemm4ary now te, coumider flie follow-
illg :

(1> Tiiere can ba no appeal nom, fromn Mr.
Howe's award of J1une, 18S94.

(2) Tiier, is no app.eI, nu any case, f roin Lhe
resulti of a reconsideration.

On tbe final argument thieme objections, with
others. were &gain raised and dicnissed. Nlo
authorit>' directly i point wem cited by Lihe
couael on aither side. 1 have found one came
dealing witit the. question of appeal undar the,
former act rampecting iane fonces and water
coursei: In R. McDonaldet al, v. Catlanaoh

et al, 5 P. R. 288. But this la, 1 think, eemily
diinuihable f rom tii, prement case. It waa
lier. held Liat tii. riglît of afpea1 againat an
award o! fence viewers, given by section 7 of
32 Vict. ch. 46, wa. net restri;ted to an awarel
under Peeltion 6, mub-section '2, but exleadedi 10
anl award by tltree fence viewers tnder C. S.,
U. C., ch. .57, of wiicii iL w&s miide a part.
Sectin 7 raads asý follows : "I 1 uhali tae corn-
petent for an>' part>' affectad b>' an>' deeciion
of such fecviewers 10 appeal, & c.'l

Thera la a miaterial diffarenca betwaen titi
wording " an>' decision "and the lqinguage of
sention *22 of the. pres9ent act. "Any owuer
disFiaLimfieci witii the. a wa d o! tii. engineer," &c.
flore tiie particular eward froin whicii appeal
mmay lia taken is pointeil out. Evern i n that
caise M. McDonald aud CaLlanach> Gwyne J.,
ta givirg jndgmnent (aI p. 289says) : " After
mnucii doubft and hegitaLlon, 1 have arriveci at
the. conclusion tiab the. appeeL doues lie " &c.
Tii. leaineci judge furtiter Pays (p). 291> : "I
thinkl Lie 7Lii metion, which centains the right
of appeal, iuit bc reaci as epp1> ing te ail tii,
preceding parLs of te two acta, reeding lthein
as one," l~iere iL is s..ught to mak, section 22
applicable te, siicceedling as weIl as to praceding
parts cf tiie acl, notwithmtanding its refer ence
on! y te tiie 1 tter,

Under mention 22 the, pergon dissatisfied, &c.,me>' witiiin tfi! een clear daym fron tihe filing
Liiereof appeal tlharefrom)," &c.

Under ,section 24, if no appeal b. Lakan
within lii. tinte liil therefor tiie award
becomnes -va]id anit inding te ail itents and
purposes, notwitiistanding a.>' defent in forai
or subsatance, aither ia the awvard or in an>' of
tiie proccedinig, rel.ittg to Liie work te b. dfon.e
tiiereunder, takenl ulpier Liie "proývisions o!
tii &et." Il meemei certain, tien, that in tuis
came (noL orily 15 days . but 4 yeari Laving
been allowed ta elapse> ter, cani ta no appeal
fron Nlr. Ilowe',i award.

But lhe appeal fron Mr. Hertrion's awm.rd
on Lie recnisideretion, remnana Loba considered.
IUnder cuiver of this appeal, ciau te formner
a ward ba attacked ? U'nles, this can h. dlan,,"and tiius the. awerd b. sel amide or amunded,
tiere would neot meain to be any object in Liie
appeel, andi if p.rnissible tiien tie provision of
section 24, mnakîng tia fermer award -validi
and binding ho all intente andi purpo8es,"
would ta rendered nugator>'. A consLruction
of the. statut. f4avot-ing ucii a ressiLt shoulci not,'il i. confiidently sbiimiittedi, taadptd unles.
iiie intention of the legislaLuie te me provide i.
clear, eithar b>' ",xpresq enactinent or n@ces-
mary initLidnient." IL la hot suggested ihal
tiie net contai 8 aiv> si express provision.
Buit thie woirdîng of ii latter clause of mention
*36: "And in ever>' mi case he siil take
the 8eme.pr,,ceedings, and in tii. saine form and
maniner i.a are biereinhefore provided iIn tii.
con8truqctlen of a litli," la rnlied onl as iînply-
ing a riglit o! appeal. The. argument is Liat
bueause the. permon deiring a reeonideralion
of Lb. awar lirected le take Lhe mantecproceedinig', &c., to obtalin il, me iiie would have
iiad to take for tii. construction, o! a ditch,
therefore h.e inust, also be entitieci t lthe mante
ri8 iit of appeal.

Tis. meeni, clearly, a nton-çeq Iiti.r. Thesection mierni>' provides tiie precedure b>'
wih ie h is ho obtain tiie re considfration,
notiiing furtiier, 'lis will, peniieps, be more
apparent, wii.n w. consider thit areoniea
tien miay ba of ain agreemnt (under S. S. 8
andi 9), as well as o! an awîrd, .4 Anc tli.
agreement ia in affect an awerd," (se. Mr.
Iiendersoai's moirk on Lhisi Act, pg. 1:2). Now,
lier., ie ne appeal frointhe agreemnent. If titan,following lie appelient'i lin, o! argumnent. 1h is
correct toma>' l1it be -euse tiera us anl appeal
froin te original aiward, therefore tiiere la an
appeal fra.i tii. re-cousiderauion, il mutb s
leizilimiately follow, liat because tiare i8 no
appeal fronit Lei agreenment. tiier. can ta non.
fron Ota r- cons ideration. Upon wiiat grounci
shouild I edopt the. former, in preference to lthe
latter deduction ?

PenbiapsifI will b. suggc-eîit ht,alhouigi no
appeal will lie from a re-conilderalion of an

agreement, it will fonm a re-aonsideration o! anm
ewerd. But section 36 makes ne distinction.
Tiio saine proceeding8a re to ba taken wiitear
the. re-consideration la front an agreentans or
front anl award.

It seern, therefore, dlear liat the. argument
in favor of an appahby imtplication is untenable.

On lb. ether band indications are not wiioll
waniting in other portions of the Act, that il
wi not intendeci te previde for an appeal froin
e re-consîderetion. I wjll refer 10 on. litance
ual>'.L By qb . 10, of 3. 22, IL, i. provideci
that "the. award aso s.lloed or allmed, mitall
b.e certified, etc , and lthe Lime for the, per-
formianc, o! ia requireneats shail ta comptad
front the date o! munit judgment lnaeppeal."
As to tuis sob. ii. Mr-. Hendermon la hie wonk
befere reforreci te (et p. 36> me>'.: "This la not
ver>' clear. IL a une>' cont.ndedI titet ndir
thm provision t.e imie for performance fixed
b>' the award mils necassaril>' be extaadad b>'
mc ach tinte as meyv have beesi taken up by the.
appeal proceedinigs." However, thii me>' ta,
il i8 evidant tiiat no eppeal afler the work of
construction bas been coinplated, wes content-
plaled Il was suggested b>' counmel for the.
respondentsaI tai analogy bo s. 72, of R.
S, O., cii. -226, (lie Municipal Drainage Act), e.
ra-consideration mitould b. restricled t0
questions o! future maintenance, etc.

(It me>' net ta inappropriate to notice tiaI;
la that mot, it waa apparent>' tiiogt nssr
le provide specifically for appeafi. Se. sub-
sections 3 and 4.)

Se. alec as to maintenance, the omse o! Loga
vs. MvcKillop, (25 Ap. R.) At p. 512,
Maclennan, 1. A. seys :-"S. 36 ia for the.
reconmideraution of tie agreemient o)r award, but
se>. lnhiiieg about new werk. It deals with
a egimpleteid wo-k and ahl tit would b. laIt for
reconsideration a! 1er lwo years front coumpletion
would he its maintenance, as te wich, upon
re consideration, a new agreement or a new
ewerd miglit tiien b. maclde."

But, itavîng corne to te conclusion ltaI no
appeil lias f rein lhe rasul o! a re-conideratlon,
wiich, la itmel!, i. la the. nature e!f an appeal,
I nieec net furtier attertipt te determine wit
maLter. dl[ legitmmnatel>' cone within te mcope
o! re-con.aidleratieni p oceedings.

And I dismis Lb.h appeals.

McKinnon va. h-ast Hawkeabury.

Dr. M.\cKinnion, of Vankleck Hil, lias
brought an action against the Township of
East H1awkesbury, for the recovery of a
suri of $43o, for professional services ren-
dered. during the small-pox sickness in
that township last winter. The township)
bas already paid Dr. MIcKinnion a suai of
$429, and thinks that lie>' have paid lihe
doctor miost liberal>', white the latter is of
the opinion that lie was oly half paid.
The case will bie tried al the fail assizes,
and will prove miost interesting. On the
resuit of this trial depends a similar case
between the doctor and the town of
Vankleek Hill.

York Township is consider ig a pro-
posai to grant a perpet ual street railway
franchise. Every miunicipalit>' should bce
protected fromi sucli dangers. Therc is
no warrant for councillors elected fof a
year giving away the public streets forever.
If the counicil for a year gives away lthe
streýets for a generation, il is certain>'
exercisinrg sufficient authorly.- The Tor-
ont'o Globe.

The ciîy of Hamilton bas purchased
Dundurn, the beautiful park site in the
heart of the cit>', for $5o,o00, lhe expendi-
ture being strongly endorsed b>' a vole of
lthe people.


