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ANDERSON V. CANADIAN NOMuRNi Ri. CJo.
Railway-Injury to animais ai Large-Wilful aci-Nelg4ence.

"WiIful"e ir sec. 294 (4) of the Railway Act, eh. 37 R.S.C.

G. E Talor fo apeilats;J. . FshK.C.forresondnt4
1916, m-ans "intertional, and an owner who intentionaLy turna
hi8 animais at large cannoG recover daninges if they stray to, a
rýdlway right of way and are killed thereon by a train. 1

ANNOTATION ON ABOVIE CASE FROM 35 D.L.R.

In Grerdaw v. C.N.R. Co. (Man.) 12 D.L.R. 402, the plaintiff bad
piirposely turncd cattie et large to graze, relying on a municipal by-law whieh
permitted it, and the Court distinctly held bie "intentional" set waa neither 4
"ýnegligence" nur a "wilful" act witbin the meaning off ewAc. 294 (4) of th
Railway Act. The late.; decision off the Saskatchewan Court, en banc,
adoptas a diai etiically opposite tiew, and, it is submitted, the correct one,
upon the meaaing off tie word 'wilful."

In Rarly k . C.N.R. Co. (Sask.) 21 D.L.R. 413, thc plaintiff was Med
guilty off a "«wilful" aut in allowing hie cattile to run at large, but Haultain, b
C.J., intirnated plinly that if a by-law bad been proven, permitting cattie
to ruri at large, he would have adopted the dec8ion in the Groenicu case. Lt
i8 worthy off note that he eoncurred in the judgnient off Newlands J., in
Anderson'.s case <siÀpra), and it would bave been illuminating if he had given
hie resoens for hie latest and soundtest view on thie point.

in Ko.ch v. GT.P. Rram'h Line# Co., 32 D.L.R. 393, the plaintiff had donc
what a prudent man would to keep bie Qattle in an enclosure, and there wae no
intentional "turning ar. large," so tha.t the meanisig off "negligence" or "wilf ut
act or omission'" did flot have to bc decided, and the effect off a by-law bad not
te be considered;' but Lamont, J., held, neverthelees, that "i, ià flot neghigene
te do that whicb is authorized by law," and in this Newlands, J., concurred.
This case bas been reported as thougb the fu'l Court agreed with Lamont and
Newlands, JJ., and no it wae treated by Elwood, J., in A nderson's cae (mse 33

.L.R., at p. 421), but, in fact, Brown and McKay, JJ., wbile agreing in tht
resuit in tbe Koch ce, did not express any opinion as to the cifect a bhy-law
would bave.


