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Tise question seems to me ta ho wbetber
aeeuriisug botb witnessee ta bave been present
at tisa tîsue, wliat toak place aîoounted to a due
aclaîsowledgmeut of bis signature by te testator.
Nothiiig was eaid by tise testator to tise witnesses,
before tisey were asked by bim t0 make their
marks ; tbey were not told by bisn tisat the palper
vas hie wiil, nor was anythisîg said as tu ils
contents; neither je there any proof that the
testaîor's name was on *he paper, wbeil tise
witnesses added their marks> Tise weitîîesees
are illiterate people, unable ta read or Write,
and tberefore tbey cannot swear os tu wbetiser
the testator bad or bad noÊ sigîsed iseforc tbey
attestod. Tise Court took time to cassider the
question wbiclo was raised upen tisese farts, ou
accousît of a case cited in argumîent by Dr.
Trisirsîn, nameiy, that of fIn thse Goods of
T/soîapsoo (4 Notes of Cases, 643) Tisere are
Sonne remàrkable expressions in tise ju Igînent in
tisat case, wbicb seemod ta render it advisrihle
tisaIt 1should review thse dacisions on this point.

Thse autbority wbicb lias guided tue court in
questionss of this kitsd, li Owýiliis v. GieilUm, 3
Siv. & Tr. 200. Sir Cre'isweli Cresleli decided
lu tisat case, tbat, wbere at tise lime of tise
execution, tise aituesees bcd beets toid tisat the
papes' tisey were attesting Wit5 tise testator's
avili, asnd wbere, front tise surrouiding eircum-
stances of tise case, the court cau ar-rive et an
afflrmative conclusion, tisaI tbe teetators signa-
ture b,ïd been afflxed before tise attestation,
there je then a suficient acknowledgment by
the testalor. Sncb, I tbink. je in substansce tise
decî,ion in G wilm v. Gwillim; and tisat decision
bas beers followed hy tise court, in tbe subseqîsent
cases otfa I/ste Goode of I.lickvale, L. R. 1 P.&
Al. 375, and Beecett v. Ilowe, L, R 2 P. & 'M. 1,
18 WV. R 75. Lu tbe former of these cases tbe
court 8aid-"l Tise resultisl, tbet where ,bes je
no direct evidence one way or tbe otber, but a
paper is produced ta the witîsesees, and tbey
are askeul ta witness il as a will, tbe court msuy,
independently of any positive evideuce, investi-
gale the cireumstances of the case, and miy forma
its own opinion fromn these circumetances, anil
from the appearance of the docutuent ilseif, as ta
wbetber tbe namne of tbe testator was or was not
upon it at tbe time of tbe attestation; aud if il
arrives at the conclusion that it was there aI tbe
lime. tbe case feuls aithin tbe prineipies of tbe
decisione te wbicb I bave referred, aîsd the exe-
cution je good. * * * 1 may add that there
le a ciscs of cases, tbe circunsetances of wbicb
are sncb as ta exceed the limite of tise raie laid
down in Gw/ill/m v. Ow/ill/m. One of these cases
is la thse Goode of Ilmrsosid, Il W. R. 639. 3
Sw. & Tr. 94, in wbicis Sir Cressweil Crosswel
decided that ashere tisere ase no evidence ait all
on the question, aibether aoytbiug bad been
witten isefore the signature of tise leetator, tise
court couid make no presumrptioo. To tise samne
effectis Ien, thse Gouds of Pearsos, 83 L. J. P. M.
& A. 177. lIn botb Ibese cases lise witneeees 555w
notbing but a biank piece of paper, and did not
kuow anytbing about tise nature of tbe instru-
ment tbey were asked ta atteet. Tise circum-
stances of these cases eeem bsyond lise limit ta
ashicis the doctrine laid down in Gseiim v.
Gw/illrn, ongbt ta be carried." Lu tise otiser
case-Beckcett v. Hawe-the court said-"l Tise

,sum 'and substance je, that tbe witneeiee, d:d
flot see the tesUtotr's signature, nor d i the tes-
tator say it was there, but ise did teliicite wit-
isess that hie was going to executo a will. and
indirectly to bo h e xpreser that intention,
for hie toid tisern tisat sonse atteration n'as Iiees-
ssry in his aif tirs. by reason of bis wife's drs.ih.
The doctrine in Gwillbm v G

t
willim ie tii, tbat

if tise testator produces a piper, and gives the
witne8ses to understassd it is his wiil, and gets
them ta sigii their naines, tisat ftnousîts to an
acknow ledgrnent of bis signatur e, if the court ie
sati'liad that the signature of tbo testator wie
on the wilL at the time iVbetlier that decisiois
wvas rigbt or wrong I bave flot ta determine. It
was foutided ou cther cases. Provided the tes-
tator acknowiedges tise p iper tu hc bis wiIl, anîd
bis signature je there at the lime, ît ie suffi-
cient. That is thse nianeer iii wbiei tise ourt
bas bitherto deait witb que4i;ons oif this lzind,
but ini the case of Ia the (loods of Thimson,
1 fiud thse follawing expressions lu the judgînent
of Sir Hlerbert Jenner Fust :-lIt je clear that
the codicil was not signed by tbe testatur in the
presence of hotli tise witniesses whossiý naines are
subscribed ta it, and tucre ivas no express soc-
knowledgîent of hie signature by birsi in tiseir
presence ; tise question ie, wbether, according to
thse construction of tise statute, tisere was a suf-
ficient acknowiedgment in the preseice ut the
two atteeting wituiesses. Now the c ,nrt bas
bpeni obliged in rmany cases ta put a construction
upon tbe clause osf tise statute respecting lise
execution of wiils, and il bas beld that an ex-
press aicknowlidgnerit je flot necesry ; tbht
wben a paper je proitucee by a testator ta wit-
neeses witb bis raine signrd thoreto, an I tlsey
bave an opportuuity of seeing bis name, and
îisey attest tise smin by subscrihiisg tise paper,
tbey being presenit at the sarie tisue, ibis je a
sufficient ackuowledgment of bis signature by
the testator, thon sgb the signasture wae flot
actually made in their presence or expreesly
acknowiedged." Naw if tbat doctrine be cor-
rect, and ite terme sbould be adisered ta, it nu-
doubtediy gos beyond tbe otiser cases t0 whicb
1 bave referred, because it oniy requires for a
sufficient acknowiedgment, tbat tbs name of the
testator ehould bo upon tbs paper at tise tiaae of
the attestation. aud tbatt tbe witnesses sbouid
mereiy be sked ta sigu tbeir names witbaut any
statemerst by tise testator that the paper was bis
avili, or of wbat nature it might be. IL aas
that case wbicb induced me to review the deci-
sions on tise point; in sa doing one of tbe decisions
I came upon was tbat ins I/ott v. G

1
enge, 3 Curt.

160, wbicb. was delivered by Sir H-erbert Jenner
Fust in tbe Prerogýative Court of Canterbusry.
The learned judge said: . lUnder tise present
statute, the teetator muet acknowledgs his sig-
nature, flot bis wiii merely, and tbere le no Liront
iu Ibis case te satisfy my mind that the wull was
signed before it was produced to tbe witnessee.
Lt je fnot 8ufficient, in my opinsiou, mereiy ta pro-
duce tise paper t0 the witnesses, wbeu it does
not appear that tbe signature of tbe testator was
affixed to it ai tbe time, and Ibis il je wbich
distinguisbes tbis case from tbose uîsder tbe
Statuts of Fraude, as in ail tbose cas"e, wiîli
tbe exception, perbape, of Petite v. Ongley, Com.
196, the avili aas proved ta have been signeci
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