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also sustains the doctrine contended for by the
defendant Lacourse.

After going over the affidavits and the examina-
tion of Platt, the assignee of the plaintiff's claim,
1 amn of opinion *that there bas been no valid
assigninent of this dlaim to deprive the defendant
of bis right to set off this judgment,

The order will go to set off so much of the
judgment of plaintiff as nsay exceed tbe costs of
the plaintiff's attorney, to be taxed as between
attorney and client on the judgment in the suit
Bankc of U. C. v. Chichester et ai.

Order accordingly.

ENGLISHE REPORTS.

ALLAWAY v. DuNCANq.
Principal and Surety-Gsarantee.

The plaintiff, who heid an overdue bill accepted by one W.
reeeived a letter from the defendant containîng the fol
iowing passage:-" I arn now making arrangements forau advance to W. to enabie him to pay this and otherdlaims upon hlm, and if you wihi bave the goodness tOhoid the bill for a few das I shall be prepared on bisbehalf to take it Up."1

Held, that thie letter did not amount to an undertaking Outhe part of tbe defendant to be pereonaiiy liable for the
debt due from W. to the plaintiff.

[C. P., April 16. W. R. XV. 711.]
Tbe declaration. stated that the phaintiff Wastbe bolder of a certain overdue bill of excbange,

drawn by the phaintiff apon, and accepted by
John Wright, wbich hadl not been paid ; and
thereupon, in coneideration that the phaintiff
wouhd give tirne to WVrigbt for the payment oftbe samu for a few days, tbe defendant guaran-
teed0 that be wonld, at the expiration of sucbtime, be preparud to take up the said bill on bu-bebaif of Wrigbt. Averment, that tbe plaintiff
gave time to Wright-breach, tbat neitherWright
nor the defendant bad paid to the plaintiff the
arnount of tbe said bill

Plea (tbe first), a denial of the gUarantee.
Tbe cause was tried before Smith, J., at tbe

sittinge after lest llilary term, at Guildhall,
wben it appeared tbat the plaintiff carried on
business as a brick merchant and agent le the
city of London, and tbat tbe defendant was a
eolicitor in the city of London. In the years
1865 and 1866 the plaintiff sold certain bricks
to Mr. John Wright, a builder et Eritb, wbich.
wers paid for by Wrigbt'e acceptances et threu
Inonthe. Onu of these acceptences, for £91 1ls.,became due on the 4tb December, 1865; it weemade Payable et tbe London and County Bank,
Woolwicb, wbere it was presented and dishon-ourud. Lt was afterwerds paid ; but Wright sub-
sequentiy reque8ted the phi intiff not to presentet the bank his next acceptance for £91, wbicb
was to feUl due on the 4tb February, 1866, butprornised to 01a1U pon bi'n and take it up wbhi'
it becae due. Wrigbt failed to do tbis, wbere-
upon tbe plaintiff wrote to Wright requesting
him to fuifil bis promise ,and on the bih Feb-
ruary be received the following letter froni tbe
dufendant:

"4Sir,-Mr. Wright bas banded me your letter
-of the Srd respeating the non-payment of a bill

for £91, due on Saturdey. I arn now rnaking
arrangements for W advance to Mr. Wright to
enable hlm to pay thie and otber dlaims upon
hlm, and if you wil have the goodeess to hold

the bill for a few days, 1 shall be prepared on
bis bebaif to take it up.,

This action wels brought upon the guarantee
wbicb the plaintiff contended was contained la
this letter.

A verdict was found for the defendent, with
leave to tbe plaintiff to 'nove.

Keane, Q. C., now moved for a raie niai to set
aside tbe verdict, and to enter a verdict for the
plaintiff. He contended tbe letter of the 5tb
February contained a personal undertaking to
ba an-swerable for tbe debt due from Wright to
the plaintiff, if Wright failed to pay it. He
cited Downman v. William8, 7 Q B. 103; Lewvis
v. Nicholaon, 18 Q. B. 503; Norton v. Herron,
R. & M. 229.

BOV[LL, C. J. - The important document in
this case is very ambignus, and is one on wbicb,
it is dificult to place a construction ; it is tbe
duty of the court to arrive at a conclusion from
tbe general nature of tbe document. The letter
whicb was written by tbe defendant to the plain.
tiff refers to Wright in sucb terms as a solicitor
would use in speaking of bis client. The defen-
dant speaks of Wright as of a person for wbom
he was acting; he tben says-" I am now rnak-
ing arrangements for an advance to Mr. Wright,
to enable bim to pay tbis and oCher eldaims upon
bim."l To wbom was tbis advance to be made ?
undoubtedly to Wright ; and for wbat purpose ?
No doubt it was to enable WVright to pay off a
surn due froin him. The letter proceeds to say
-"If yoa wiIl bave the goodness to boli the bill
for a few days, I shall be prepared on bis bebaif
to take it Up." Tbe letter is alrnost sirnilar to
tbe second part of tbe letter in Downman v. Wil-
liam8 ; tbe distinction is a very fine one. I base
îny judgment on the wbole transaction, as dis-
closed by the letter, and I tbink it is evident
tbat defendant was acting for Wrigbt.

BYLE8, 3.-I arn of the same opinion. I tbink
.tbat a contract by wbicb an attorney îs to be-
corne a surety for bis client can only be created
by express termas. Tbe defendant bere says in
effect, I shall be in fonds on Wrigbt's bebaîf,
and shall then be prepared to take up the bill.
The Lord Cbief Justice bas referred to tbe case
of Downman v. Williamt, and that case is a very
strong One againist Mr. Keane.

KEATINO, J.-In order to decide tbis case it is
necessary to look et tbe wbole of the document:
it eppeers clear frorn it tbat tbe detendRnt wag
only acting for Wright. The letter says notbing
more than that, if the plaintiff wouhd bold over
for a few <laye, the defendant would reise monay
to satisfy the bill on behaif of Wright.

SxiTH, J.-I arn of tbe sae opinion. My
imprestion et first wae that the lutter did not
dontRin eny personel undertaking to pay, and 1
have since been confirmed in thet view.

Ruie refused.

STUBBS v. Tniz IOLYWELL RAILWAY COMPANY.
Cbnirac-.Personal~ sevi<Y-Deth-Right of action vested-

Rescussio.
Where a eontract le for personal servicem, the death of tue

pereon who in to reoder those services determines tbO
countract for the future, but it doue not rescind it eb intid0,
or take away any right of aetion already vested.

Where a person eoeployed to do a job, to bu finlshed III'
certain time, at a quarteriy salary, and after several qua"
teriy paYnenta had accrued due, but bufore the work Ira
finished he died,
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