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Heauks, Co. J —The 24th section of the Division Court Act of
1800% pequires tha platottl in Ry suit brought ia o Ihwisien Coust,
to enter *acapy of hiz acount or desmamd, in writing, 1in detail,
nod the particulars of ks demand in any cnse of tort or tres-
pags which shall be numbered.” &e., and then, after providiog
for & summons, the dause reqmren that & copy of the summons,
1o which skall be attached 8 copy of the plmnu@s aceount or of
the particulars of such demond, 03 the case may be, shalf be serverd
ten dnys, e

Then the 26tk section} emacts *« that it shall not be Inwful for
any pimnufl to divide any cause of action into two or more amts
for the purpwse of brioging the saine within the jurisdhction of &
Division Court,” ac.

The UGth section, I apprehend, was to vesteain parties from
bringing several suits for o cause of action or ems of account
amounting in the aggregate to more than £25, which 19 the uln-
mate linst of the junisdietion of the Court fur fhe recovery of o
debt account, or breach of Lontract or cavenant, or money demand,
or t~ ~ecover damages fur torts amounting in the aggregate to
voore then £30—which 1s the atmost himat of the jurisdiction for
torta—b 7 splitting up their causs of action and brngaog twoe or
more suits n order, apparently, to give the Court jurisiction,
and therehy avaid the knntof junsihichion fixed by the 2ird section
of the act,? winch enncts that the judge shall have pawer, juris-
dietron, sod suthority to hold ples of all claims and dewmsnds what-
sogver, &c, ol debt account, or breach of contract or covenant,
or money demaud, whether payable 1w money or otherwise, where
the amount or balaace claimed shall not exceed the sum of £23,
&od 1a all torts to personal chattels to, ard including the amount
of E10; with certan excepticas and provisions thercinafter
expressed.

The jurisdiction of the Court has been sinee extended to ather
per~onal actions, to whick 1t is not necessary to allude in the
present case,

it becomes now necessary to enquire iow the 26th section affects
the present case, I think 1t refers only to actions where the chums’
or Jemands of two or more xuits for the recovery of a debt necount,’

ur breach of contract or covenant, or money Jewnnd, wonbl, when
added tegether, amount in the aggregate to more than £25, or where
for a tort the aggregate would amount to more than L£10; and

where they are **sphy up fur the purpose of brioging the same!

witlua the jurisdiction of 8 Division Court,” and that that section
does not atfect the present case, because the aggregate of these
two suits would pot smount o more than £13, s bewng 8 swit,

as it is expressl in the summons, ¢ for dnmages on contenct,” aud”
the former being also upnn a contract for ** the use and hire of -
eattle,” as upon an ordinary action of assumpsit or debt. So that”

it cannot be said the cause of action has been * split”" or divided,

ns expressed by the statute, for the purpose of bringing the same

withia the jurisdiction of the Divisiun Court.

1t may be uzeful to state what I conceive the taw to he generally,
upon this subject, to puwde suitors s well a3 myself 10 fatare cases,
for the sake of unifornaty 1 so far as the Courts of ting County

are conoerned, and also to give my judgment as 1 tale the Inw to.

atfect this particular ease, irrespecuve of the Division Court
Statutes

Wherever I have found parties bringing two enits when one might
bave sufficed, and thereby subjecung n defendant ¢ the hazand
ur posmitnlity of paying the coswy of two pluints instead of vne, and
where one would have answered every purpose, 1 have unsformly
exercised the diseretion given to the judge by the 3rd section, by

appartioning the costs between the parties ip such a maoner that-

the plainstdf was obliged to pay half the costs, and imieed, in
one case, where it was maaifest that a third party’s name bad

been used as a plaintdl in order to oppress a defeadant with the

costs of # second smit, where the real bona fide holder of & note
had 1adirectly split up bis cause of action and brovght one in his
own name and apother in the name of a third party, I ordered the
plaintiff to pay the costs in one of them,

1t has been a matter of discussion 1o the Superior ourts in
Eugland, as to what 29 meent by statutes in Engiand cootaining

* Con Btat. U C.ch 19, ser T4, p. 147, + Con Stat U C, ¢h. 18, 38¢ 59,

$ Con. Stat, U €. ch 19, se¢ 55.

_aimilar provisiona to our own, by * dividipg a cause of action,”
~aod what is meant by the words ** cause of aetion.”
The Court of King's Bench 1 England, in the case of Bagat v,

Wolhiame, 3 B, & . 235, had thirz subject before them. 1 was
‘an action of assumpsit for money received as ateward of the plain-
cuiff.  The defendant preaded a recovery in n former actina of debt
Cof £4,000, which he alleged to be for the identicnl causes of nction
;10 that sait. This was denied. It appeared by the evidence of
j the steward who succeeded the defendant, that he investugnrted

defendaut’s sccounts and found there was Jdue plaintiff £7,000;
fthat in the e<timate be took iutc account all the sums clmmed on
i the then presest action, except s sum of £45 which the defendant
 had recerved previgus o the tirst suit, but that he hal enly dis-
“covered it since the recovery in the first suit ; wfter he had inves.
‘uznted the sccuunts, be sdirected ag actiun to be brought ia
cananfenior loeal caurt for £4.000, and judgment pasced by de-
“fault.  He verified only for £3,400, because the defendant (as he
then thought) had not any property exceeding that sum. Upan
these facts the learned juige was of opinun, that whatever con-
s sututed a subsisting debt st the time when the proceedings in tho
. inferioe Court wag invtituted, and was known to be 8o hy theagent
"who managed the whale transaction, was to be considered as ig-
ccluded 1n and copstituting one entive cause of action, and he
thereiore directed the Jury to find & verdict for the piainost for
. £44, but reserved lenve to the plainuff to increase the verdict as
the court should afterwards dscect.  The Court apheld this view,
land Bayley, J., beld that the plasntiff by lus own act was a8 equally
. bouvd as he wus by the verdict of & jury, and that baving chesen
. to abandan his claim onee, be bad doue it farever,
I 1t is Imd down 2 Taylor on Evidence ay a general rule, which
Yig recogmced abke by Courts of luw aud equity, that where s
> given matter bucomes the subject of hitigation ta, and adjadicativa
by, a Court of competent jurmdiction, the Court reyuires the
“parties fo thut htigation to hiring forward their whele crse, and
will not {except under special circum~tanees) permit the same
partics to open the ~ame subject of lingatien in respeet of matters
which might have been brought forwand a2 part of the =abject in
, eontest, but which was not trought forward only because they
have {rom pegligence, inadvertence, or even accidenq, ountted
part of their case.

The plea of 1o judicafe applies, except in special cases, poy
only 1v points upon which the Clourt was netually required by the
parties to form an oprwion and pronounce a judgment, but te every
.point which properly belongs to the subject of litigation, sod
winch the parties exercising reasonable diligence might have
brought forward at the tume, Headerson v. Henderson, 3 arve 113,
it has been held, in the United Stutes, that ¥ 2 plaintiff sues
for part only of an indivisible claim, as if one Lues another for a
yerr under the same hiring and ther heings au activn for x month’s
wages, it i3 a bac to the whole (1 Wendell's Reports 457} On
page 1311 of first volume Taglor zays, < The mimnal County Court
Act coutiins an mportint clunse relahive 1o tos subyeet, for it
enaets o section G4, that it shall uot be lasedul for any plantf to
divide any cwse of action for the purpose of bringing two or mure
suitg 1 any of the County Comty, put any plamuff having cause of
action for more than 450, for which n plaat might be entered
under thes aet, i not for raore thon £33, may sbandon the cxeecy,
amd therefare the plaintff shall, on pracing lis eause, recover to
an amount net exceeding £34, and the judzment of the Court
vpon such pluat shall be in fall discharge of all demands sp ye-
spect of such cause of action, and entry of the juigment shall be
wade accordingly  The term * cause ot action’ bere employed,
is one of indefiuite tmpurt, but the Courts have fised ity weaning
to a certain extent by hodhing, first, tit it i3 not lunited to o
cause of aetion ou one sepurate entire contract, but that it extends
to tracdlemen’s bijls where the dealing is intended to be cuntiuuous,
and whoere the items nre so far connected with each other that if
they be niot paid they forin one entire demnad (In re Lkroyd, 1 Fx.
R. 47438 aated), and pext, that it does not preclude the plaint:ff
from bringing distiact plunts whenever the clauus are of such a
nature &3 woold justify the intreduction of two or more counts in
the declaration, if the action were brought io one of the Supenor
;Courts
© 1o conformity with this, o tapdlerd has been allowed to sue his



