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LAW JOURNAL.

[DrceMBER,

the cause may grant the certiticate, notwithstanding the verdiet
be within the jurisdiction of the inferior court. A judge cannot
certify, in my opinion, when there is ro verdict which enables him
to say the court has posscssion of the couse; that is, I mean
cannot certify under tho ditferent statutes.

Then as to the rulo of court. Tho case of Jones v. Reid was
decided beforo tho new rules, but I apprehiend there has been no
differenco in that respect. Tho 166th rule is that costs shall bo
taxed on the scale of the inferior courts, if there be no special
order of a judge, in any action of the proper competence of the

county court in whick final judyment shall be attained without a .

trial  If tho plaintiff had gone to tho master with an award upon
which he could have obtaiued n fina! judgment, and was entering
ap tbat judgment, then the master weuld have been right.  This
is not such a case. The plaintiff procecds upon the award and
not upon any judgment, and thercfore tho question is just this,
whether, when an award is made in a cnse whero no verdict has
been taken, but the partics are proceeding upon the award, itis
to be considored as a final judgment within tho“meaning of the
166th rule. T think it is not, and therefore the master was wrong
in tlhiuking ho had jurisdiction to deal with costs on the smaller
scale.

Tho case of Jones v. Reid was decided in the Practice Court,
from which there could be no appeal, but this case being in
Chambers the defendants have a right to apply to tho court to
rescind my order if my view of the luw be incorrect.

The summoos for revision mhust be absolute, but it will be with-
out costs.

BaLrour v. ELLisoy ET AL., EXscUTORS oF /ENEAS SaqE
Kexnnevy,

Judg Right of t creditors to move against.

A judgment will bo set aside on tho motion of a sube xjuent judgmont creditor
aply when it hay been procured by fraud, and th  prucess of the court thus
abused 1A nullity upor any other ground, a str.ouer cannot by predudiced
Ly it; and If Irregular only, ho has no right to co'aplalo.

J. B. Read, on behalf of a subsequent ‘adgment creditor, moved
to sct aside the juugment issued in this .ause, and the f. fa. issued
thercon. Several grounds of object’sn were taken, and among
others, that if such judgment is intended to be a judgment by de-
fault of defendant’s appearazce to the action, the said judgment
is not justified by the writ of sutnmons filed, as the judgment con-
tains no copy of the special cndosement on eaid writ, a3 required
by the statute in that behalf : that the said judgment is fraudulent
and void as against creditors of the said Eneas Sage Kennedy,
decensed, on aecount of the plaintiff havingcaused the same to be
eatered without sufficient authority from the defendants so to do;
or on the ground that, if such authority was given, it was by the
plaintifi’s collusion, or that of big attocucy or agent, and for a
much greater sum than ought to be recovered by the plaintiff
against the estate of the said /Euecas Sage Kennedy: that there
is no judgment to warrant the fierc facius issued, the judgment
signed in this cause not being against the estate of tho Laid Eoeas
Sage Kennedy, or even against the defendants as his exccutors,
but against the defendants personally.

Burxs, J.—The question raised by the affidavits of Bown, a
fubsequent judgment creditor, that the plaiotif”s judgment wes a
collusive one, and fraudulent, is met by the plaintiff, and I think
anything like fraud or collusion is sufficiently answered and re-
pelled, and therefore I can ucither set aside the judgment nor grant
an jssuc to try the validity of it upon that ground,

All the other objections resolve themselves into regularity of
the plaintif’s proceedings, and certainly there seems no want
of points of irregularity as the papers stand st present, but
perheps they may be amended aud set right upon an application
for the purposc. The plaintiff’s judgment was not obtained
upon a specially endorsed writ, as would appear by the judgment,
though the writ,of summons was epecially endorsed. The affidavt
of Mr. Read, attorney in this suit for the defendants shews that an
appearance was cntered by him, and after service of the declara-
tion bo sufiered judgment by default as tho least expense to the
estate.

The writ of fi. fa. in the sherifl’s hands does not appear to bo
supported by the judgment, certainly, for the judgment is not
entered against the defendnnts as exccutors.  If Bown ean obtain
n priority over the plaintiff by reason of there being no judgment
to warrant the cxccution, then ho can do so by notifying the
sheriff of it, and to proceed upon his execution, but I know of no
authority which authorises a stranger to the action asking the
court to interfere with the proceedings of another party, whether
those proceedings amount to an irregularity or to a nullity, If
the proceedings aro void the stranger cannot be predjudiced, and
if irregular ounly, he cannot complain. I know of no other grovud
of interference than when it is complaiued that the power nud
process of the court i3 used for a fraudulent purpose. See Perrin
v. fowes, (6 U. C. L. J. 138.)

Rule discharged, with costs.
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Tur Coxsoxwealrn v. HsrLer.
Tho sapation of the jury after a sealed verdict had been agreed upon In a case
of misdemeanor, I3 not good cause for a new trial.

Parry, P.J.—After the jury had rctired to deliberate upon
their verdict, the court adjourned until the afternoon; but beforo
the judges had left tho bench, the constable in charge of the jury
informed the judges that 1the jury had agreed upon their verdict,
and were ready to deliver it. The president judge (ono of the
nssocistes being present and concurring) divected the constable
to tell the jury they might scal up their verdict and bring 1t into
court when the court met that afternoon. Neither the defendant
nor his counsel wero present when this direction was given. In
giving this direction the president judge followed the practice of
his predecessor on the bench, and in accordance with his own
impression of thu practice in similar cases. At the cpening of
the court in the afternoon, the jury delivered a sealed verdict to
the court, finding the defendant guilty, The verdict was recorded
‘by the clerk, aud acknowledged by the jury as their verdict, in
the usual form.

These are the facts on which the reason assigned for a new
trial is founded, and presents for decision the question, *¢ Whether
the scparation of the jury by permission of the president judge,
atter the sealing of their verdict, and before its rendition in court,
is a valid greund for a new trial.”

Lord Coke says (Co. Lit. 227, b.) « By the law of Englaud, the
jury, after their evidenco given upon the issue, ought to be kept
t-~other in some convenient place, without meat or drink, fire or
candle, which some books call an imprisonment, and without
speech with any, unless it be, tho bailiff, and with him only if
they be agreed.  After they be agreed, they may in causes between
party and party, give o verdict, and if the conrt be risen, give a
pry verdict before any of tho judges of the court, and then they
may eat and drink, and the next morning in open court, they may
cither affirm or alter their privy verdict, ard that which is given
in court shall stand. But in criminal cases of life or member, the
jury can give no privy verdict, but they must give it openly in
court. And hereby appeareth another division of verdicts, viz.,
a publick verdict, given openly in court, and s prwy verdict given
out of court before any of the judges as aforesaid.” ¢ After the
verdict is recorded, the jury cannot vary from it, but before it be
recorded, they may vary from thoe first offer of their verdict; and
that verdict which is recorded shall stand ; slso, they may sary
from a priwy verdict.”

In Jacobs’ Law Dictionary, under the word ¢ Verdict,” it is
stated, a privy verdict is ¢ given out of court, before one of the
judges thereof’; and is called privy, being to be kept secret from
the parties until it 13 aflirmed in court;” (1 Tost 227.) But &
privy verdict is, in strictness, no verdict; for it is only a favor
which is allowed by the court to the jury for their eass; the jury
may vary from it, and when they come into court may give a con-
trary verdict, but this must be before the privy verdict is recorded ;
(5 Mod. 851.) No privy verdict can be given in cruminal matters
which concern life, as felony, &c. ; but it must be openly in court;



