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the poiver of tUe dcfendant to contrai the agent by whose act the injury was
caused. Eyre, Cb.j., after stating that ail the judges were of opinion that the
actionl could be ma ntainied remarked:- "I1 find great difficulty in stating with
accuracy the grounds on which it is to be supported. The relation between
mnaster and servant, as commonly exemiplified in actions lirought against the

master, is not sufficient ; and the general proposition that a person shal lie
answeralile for any injury which arises ini carrying into executicn that which lie
has, emnployed another to do seerns to lie too large." But lie considered that the
defendant miglit be cbarged witli liabilily on the authority of three cases,
Stone v. Carvright 6 T.R. 411, 3 Revised Rep. 22o, and Lonsdale v. Littedale
(1793) 2 H. BI. 267, 269, and one which had not been reported, but wbicli Buler, J.,
recoilected.

Witli regard ta the flrst of tliese cases, it is to observed that the injury was
cj',used by the acts of the defendant's servants, a circunistance which, if the Iaw
had heen tlien deiinitely settled in its present form would clearly have rendered
it inap)pliceble as a precedent. In the second-case the negligent persons were
the irnrnediate servants of the defendatnt, as they were bired by bis steward or
foreman. Its effect and rationale were stated by the learned Chief Justice as
follows: " lLord Lonsdale's colliery was worked in sucb a manner by bis agents
and servantF (or possihly by bizs contractors, for thaL would have made no differ.
ence) that ait injury was do ne to the plaintiffs bouse, and bis Lordsbip was beld
responsible. Wby ? Because the injury was donce in the course of bis working
the collier>'; whet..er lie worked it b>' agents, b>' servan~ts, or b>' contractors,
stihl it was bis work ; and ttiougb anather person miglit bave contracted with him
for the management of tbe wbole concern without bis interference, yet the work
being~ carried on for bis benefit, and on bis propert ', ail the, persans emploi ed
must bave been considered as his agents aîîd servantLs notviithstanding an>' such
arrangement ; and he.must bave been responsible ta ait t.ie world, on tbe prîn-
ciple of Sic utere to, ut alienum non Isedas. Lord Lcntsdale baving empowered
the contractor ta appoint such persans under bim as lie sbodld think fit, the per-
sons appoînted would in contemplation of law bave been the agents and servants
of Lord Lonsdale. . . .Tbe pririciple of tbis case therefore, seems to afford
a ground wbicb may lie satîsfactory for the present action, tbougb 1 do not sa>'
that il is exactl>' in point." Sucb language would, it is clear, not lie used by any
modern Judge.

The ruling iii tbe third case dealt merel>' witb tbe liabilit>' of a master for
the acts of a person employed by Ibis servant, and was irrelevant as an authorit>',
if its applicabulit>' le tested witb reference to tbe law as it now stands.

Tie length to wbich the Cliief justice was prepared to go is turtber indicated
bliv a sulisequent passage in bis opinion in wbich it was beldi tbat the owner of a
house who was reliuilding or repairing it would lie equsîlly hable for tbe nuisance
created b>' carrying a lîoarding s0 far out as to encroacli on the street, wbether
the work was donc liy bis own servants or b>' a cantractor.

The actual position of tbe court is equall>' apparent iii the remarks made by
tbe otber judges.

Hetili, J., said Il I found mv opinion oit titis single ptoint, viz, That ail tbe
subcontractîug parties were iii tbe employof tte defendant. It bas been straîtgly
argued that the defendant is not hiable, becauise bis liabilit>' can lie founiided iii
nothing but the inere relation of master and servant ;but no autîtorit' bias been
cited ta support that proposition. Wbatever may lic the doctrine of the civil law,
btis pertecth>'clear that aur law casrnes snicb hiabulity mnicbfurther. Thus afactor
is not a servant ; but lieinig enîîloyed and trtîsted b>' the merchatît, lthe latter
acce.-dinig ta the case il, Salkeld is responsible for bis acta.-

Rooke, J., said: ýle wbo bias îvork going on for lus betiefit, and ont lus own
pronmises, niust lie civilly anssvered for lthe acts of those wlîotî lie ernptovs.
Accorditi ta the prilîcipît' of the caLse in 2 Lev. it sball lie ittetided liv tînt court,
tîtat lie lias a controI aver ail ttieqe persans whîo work ant bis pteilises, anid lie
shaîl ont lie allowed ta dîscliarge liniiscîf from tîtat intentimnî of law )' lv aniv aet
or (otiravt of lîk awn. le anglit ta reserve stîcî contraI, atnd if lite de iive hum.n
self of tl, lthe la" wvill nal permit hiitel, take advstai oif thtst circuuîusîa,îicain
arder t o screen h ni self front Ln t action. . ...... Te pîersotî front sthon thte
whole a t birit v i s on gittaîl d ieri ved, i s thle persait whi ho at lt ta îîe attswe ru 'le
and great itîcauvivce woffld follow~ if it were otherwise.-


