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The appeal was heard by Moss, (J.J.O., GÂxulow, MÀAcLtRi,
3mw.rEUiT, and M.%AUKE, JJ.A.

D. L. 'McCarthy, K.C., for the defendants.
A. B. Arnmstrong, for the plaintiff.

GÀuaotw, J.A. (after setting out the facts at length) :-In
the charge, the learned Chief Justice seemed to regard the evid.
once as conflicting, and from that point of view addressed the
jury, pointing out that Mrs. iare said certain things which
were in confliet w-ith certain other thîngs said by the witnessea
for the defence. 1 amn, with deference, unable to sc any
niaterial conflict, if dtue allowance is made, as 1 tink should
be muade, for the different points of viewv of the severai wit-
nesses. . . . Thre jury, in cifect, negatived the several allega.
tions of negligence conitained in the statemient of elaîtn, unleas
tire findinig of the mnotornian 's failure te observe the ehild ini
ttto rnay ho said to fail witini one of them. Why they idrould
have assunied so roadily that the motorman did net observe thre
eilid, is not apparent. Ife uinfortumately hiad died lxefore tire
trial; and we, therefore, have no merans of knowing directly
wliether hoe did actually sec tire child or not. But, so far as
tire ovidonce which we have goos, there is no reasn to suppose
that hoe dlid zot sec it as soon as Mrs. Maro and tlice others, did.
And thre roi question is: Whierein did lire fail, if lire did faau,
to tako such roasonablo eare as the cireunistances dleinnedl,
aftor ho saw or mhouild be amsumied to have seen the child? lie
aoundled theo gong after leaving Shraw stroot. The car was pro.
cedting slowly. lie was able to bring it to a stop within a fow
fee.t. \s to these tIeiene is perfectly clear and not în con_
Ili et, What more shiould hoe have donce? SIrould hoe have broughit
thie oar to a staridstili and waited to s(le whait tire ohild wOldt
do, whethier it wouht dva or retreat, or ho perhaps rescuied
by its mother, whlo mis in the hiousec near-by? Or should hoe
haýve- Ieft his car for a momenit and reinoved thre chîld onitirely
froin thie street, for it wvas in alruost as iuch danger while on
thie south track, alng which a var miighit 1)e expeeted at any
momienit, as froin tlie car thon on the north track.

Tlhc niotoriman had Wo consider, not xuerely the eall of
hiumanity in tIre shape of tis4 littie wandcring, ainiesa child,
but Iris du1ty to Iris emrployers and to tIre passengers; and tIre
circuimtsncoernc an iintediate conclusion one way or
the othier. Miss it on Iris part, under ail thiese cîrircumstanices, an
art or negligeuce, or froni which negligence can ho reasonably


