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DIVISIONAL COURT.

LEISilMAN v. GARLAND.
Appeal-From CountY Court-To Divisionat Court--R. S. 0.

ch. 55, sec. 51, suib-secs. 1, 2, 3, 5.
After judgment for plaintiff in an action in a CounltYCourt, tried without a jury, a motion was made in terni tset aside the judgment and enter judgment for defendantsupon the dlaimi and counterclaim, or in the alternative for atnew trial, or for sucli further order as might be just: I-Ield,plaintiff was entitled to appeal to a DivisionWi Court froxaan order made on the motion setting aside the judgment anddirecting a new trial.
Appeal by plaintiff from order of the Judge of the CountYCourt of York setting aside the judgment of the JuniorJudge in favour of plaintiff, and directing a new trial Ofaction for damages for wrongful dismissal, and to recover abalance of amount due for commission on sales of goods andsalary under the agreement between the parties, and of thecounterclaim. The motion to the senior Judge was to enterjudgment for defendants upon the claini and counterclainm,or in the alternative for a new trial, or for such other order

as might be just.
B. N. Davis, for plaintiff.
W. R. iRiddell, 1•.C., for defendants, objected that anappeal did not lie.
After argument on the objection, the case was heard o1nthie merits, and the judgment of the Court, MVJEREDITH, C.J.,and BRITTON, J., which was reservcd, was subsenuently de,-livered by
MEREDITH, C.J.-The motion fails within R. S. 0. Ch-55, sec. 51, sub-sec. 2. It was to set asîde the judermentand enter judgment for defendants, and none the less wasit so because a new trial was asked in the alternative, and bysub-sec. 5 an appeal lies to, the iligli Court. If the Legîsla-ture had intend ed otherwise, sub-sec. 4 would have been madeapplicable to all cases instead of to jury cases alone. It 18not clear that sub-sec. 3 applies te a motion for a new trial,where the ground on which the party moves is that. uponthe whole case, it is one in which in its discretion the Courtshould direct a new trial, aiid that it is not te be taken tObe conflned te cases where the ground is something ejusdenxgeneris with that mentioned in the sub-seetio>n-the dis-coveiy of new evîdence. The seheme of the section aupearsto be this :-There is to be an appeal at the option ol theOunsuccessful oarty, both in jury and non-jury cases, either


