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fendant’s part in order to found a cause of action for the plaintiff. Rec
Anglin, J., Brenner v. Toronip R, Co., 13 O.L.R., 424, 6 Can. Ry. Cas. 262,
If o this would involve merely o consideration of the varicus negligences in
chronological order, The formmuls would be as {ollows:—

First:—Defendant was vogligent, Iater plaintiff was negligent. but later
still defendant was again negligc 1t and so -lefendant’s was the proximnate
caure and he is liable, 'fhis is what no doubt led Anglin, J., to invent the
term “Ultima'e” negligence and though it i pretty hard to apply even this
formula, which sounds quite simple, tu actual facts, the courts have not
stopped at this but have made the defendant liable even though his carelessnas:
was not the last or " Ultimate” pegligence speaking chronologically. In the
very case in which the learned judge esined this sttractive but dange rous term
he held the defendants liable for negligen» whick wse antecede  to the
plaintiff's negligence and he "ecided that this *anterior negligrnee” ar:onnted
to “ultimate’ negligence; sve p. 437, which shews the danger of atlraetive
terms when applied to the hard facts of antual esres.

In that case the plaintiff was negligent in erossing a street ear track at o
street crossitg, The deiondrnt’s motorman was reqguired to shut ofl power at
this crossing by the company < rules, but did not doso.  Thue both wrre negli-
gent but Anglin, J., senarated their negliger:  and held @peaking for a Divi-
sicnal Court) that though the motorman'’s negligence was antecedent fo that
of the plaintiff yet as it continued down to the collision it was the proximate
cause of the accident and judgment was given in Divisional Court for the
plaintiff, Inthe ¢ surt of Appeal for Ontario, 15 OU1LR. 185, 8 Can, Ry, Cas.
100, this jude nt was reversed, not for any misstatement of the law in the
Pivigional Court hut because the Court of Appeal thought there had been
no misdirection at the trial and in the Supreme Court (40 Can, S.C.R. 540,
8 Can. Ry. Cas. 108), the judgment of the Court of Appear was upheld and
while there is but little discussion of the law Duff, 1., says, at p. 556: *The
prineiple is too firmly settled to admit in this court any controversy upon it;
that in an aetion of negligence a plaintiff whose want of carc vas a direet
and effective contributory canse of the injury complained of cannot recover,
however clearly it may be established that, but for the defendaut’s earlier or
concurrent negligence, t1 % mighap in which the mjury was ieceived would
not have oveeurred.” This for a time rendered the possibility of a plaintiff
recovering for *‘antecedent” “ultimate” negligence ¢f a defendant extremely
remote,

The matter has sgain ariven in e British Columbia cases above referred
to and the Privy Council without making itself responsible for the term
“Titimate " nogligence has ndopted Mr. Justice Anglin's reasoning and deeided
that though the piaintif may have been negligent Inter than the defendant
vet if the defendant’s earlier negligence put it out of L power to avoid danger
when he saw it then the plaintiff muy recover. This therefore, is the law
but it 3 submitted that it is net “Ultimate'’ negli-onee and one wondets
whether that term were not hetter dead. It s hound fo ereate confre<ion and
if one may suggest a different formula the following is offered:

I. The joint negligence of plaintiff and defendant when not geverable
prevents the plaintiff from recovering,

2. The court will sualyze the cenduct of the parties to find out (1)




