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ance thereof to defendant; that in the month of
August, 1864, he suggested to the defendant
that he would allow him a discount if he would
take out his deed for the lots; that in same
month defendant applied for the loan referred
to; that he (Strachan) executed a deed to Mrs,
Nixon for the purpose as understood between
defendant and himself of Mrs. Nixon executing
the mortgage to the Society for the loan; and
that he (Strachan) received the proceeds of the
loan, and he further swore that he is satisfied
that at the time of the last assessment and at
the time of defendant’s election'defendant was

possessed of the property in question to his own

use and benefit.

Mrs. Nixon swote that she accepted the deed
and executed the mortgage at the imstance of
the defendant, and afterwards conveyed the pro-
perty to defendant, as stated above, all of which
was done for the sole purpose of facilitating the
loan, and that she had no interest whatever in
the property.

H. L. Hime swore that $n December last de-
fendant requested him to hand over to him
(defendant) two mortgages smounting to about
£800, which defendant had deposited with him
as collateral security for notes discounted, for
the purpose, as he stated, of filing bills to com-
pel payment of the amounts secured by them,
and that the defendant proposed substituting in
lieu thereof a mortgage on property of his own;
that be (Hime) consented, and that defendant on
the 10th Dec. last delivered to him a mortgage
made by himself for £275 on the property in
question ; he swore that defendant did not take
away the two mortgages, but merely took an
indenture of assignment of the samd, from
which defendant said he conld cbtain the parti-
culars of the two mortgeges; and he further
swore that at the time of defendant’s election,
and when he subscribed his declaration of office
in January last, although the mortgage wasin
his office and registered, that he did not hold it
other than as he (Hime) terms it, as an escrow,
and that he had no claim whatsoever against the
same, or the properties therein mentioned, and
he stated that the defendant had not since taken
away the mortgages.

Mrs. Aon Canavan swore that she never had
any estate in the premises in question,-and that
she always understood it to be defendant’s pro-
perty.

Thomas Barry swore that he is a co-trustee
with defendant by virtue of a power in & deed of
trust made in 1856, between A. Burnham, of
Cobourg, and the defendant; that he does not
hold or ever held as trystee or otherwise for
Ann Canavan, named in such trust deed any
property on Strachan street, and verily believes
that she has not or ever had any property there;
that he was appointed & trustee in 1862, and is
still acting as such.

William B. Canavan swore to Barry and de-
fendant being the trustees aforesaid; that he
had consulted from time to time with his mother,
Ann Canavan, the cestui que trust, regarding se-
curities held by the trustees for her benefit.
That some time in 1868 defendant represented
to Mrs. Canavan that he had purehased the pro-
Perty on Strachan street from Capt. Strachan,
and requested her to allow it to be held as part
of her trust property, and to allow hiw (defend-

ant) an smount of money for the same; that
Mrs. Canavan declined to accede to such propo-
sal, or acoept the same, and that she did not
acocept it, snd that she has no interest in it, and
stated that slfe had just reason to believe that
the property is defendant’s. He also conducted
the making of the assignment to Mrs, Nixon for
the person already mentioned, and that she exe-
cuted the deed in his presence to defendant, and
awore that the property from the time defendant
purchased from Captain Strachan was his to the
present time.

C. 8. Patterson and Lauder for the relator.

MorgisoN, J.—Under the 70th clause of the
Municipal Act the persons qualified to be elected
aldermen in cities are residents who have at the
time of the election in their own right, &o., as
Pproprietors or tenants freehold or leasehold pro-
perty, rated in their own names on the last
agsessment roll to at least in freahold to the
annusl value of $160, or leasehold to $320, and
80 in the same proportion in case the property
is partly freehold and partly leasehold, and the
clanse defies the term leasehold to include &
tenancy for a year or from year to year, and
that the qualifying estate may be either legal or
equitable. ,

As it is admitted here that the property in
question was assessed in the name of the defen-
dant, and was rated on the last assessment roll
at a sufficient amount to qualify him for the
office, the only question to be determined is
whether at the time of his being so assessed,
and at the time of his eleotion, the defendant
was possessed of an equitable estate on the
premises. Upon the argument Mr. Patterson
pressed upon me that taking the mortgage of
8500 and the mortgage for £275 into account,
and assuming the latter to be a subsisting mort-
gage and a charge on the property, the defendant
had -not such an interest in the property as was
sufficient to qualify him within the meaning of
the act. With regard to the £2756 mortgage—
when I consider the circumstances sworn to by
the defendant and the mortgagee, ‘under which
the mortgage was made and the sworn disavowal
of all olaim and interest therein mentioned, and
that that disavowal is based upon the fact that
the purpose for which the mortgage was made
was never carried into effeot: if it were neces-
sary for me to determioe the point, I would
hold that it was no encumbrance on the pro-

perty. . . e
The 70th enacting clause is silent as to encum-
brances. If the Legislature intended that the
qualifying property sbould be encumbered, or if
encumbered, to be reduced for qualification pur-
poses proportionably, it is not unrcasonable to
suppose that it would have so enaoted in express
words. We find the Legislature so speaking in
other statutes with reference to property quali-
fication for members of the Legislature, justices
of the peace and others, where the amount is
stated to be over and above sll incumbrances
thereon. The gonoluding words .of the clause,
declaring the estate may be either legal or
equitable, in my judgment points smong other
estates, to that which is subject to incum-
branoces.
But even if I held that the amounts of the two
mortgages were both to be deduoted from the
value of the premises with a view of



