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COMMON LAW CHAMBERS.

(Reported by HENRY O'Brie, Esq., Barrister-at-Law.)

MACELEM, V. DURRANT.
Witness—Privilege from arrest.

A witness is privileged from arrest whilst returning home
after giving his evidence, and he does not lose his privi-

lege by staying a night at the houseof a friend, some
distance from the place of trial, to refresh himself, if he
uses reasonable expedition to return home.

{Chambers, Nov. 3, 1869.]

The defendant. who was indebted to the plain-
tiff, went to Michigan to reside. He subsequent-
ly returned to this country, to give evidence at
8 trial which took place at St. Thomas. After
the trinl was over, it being then too late to start
for home that evening, except he went by the
night train, he weat to & friend’s house to stay
the night, To do this he had to go a few miles
from the place of trial and out of the direct route
homewards. - He went to the station the next
Mmorning to take the first train towards his home,
but was arrested on a capias, at the instance of
the plaintiff.

J. A. Boyd thereupon obtained a summons to
set aside this arrest, as being a breach of the
defendant’s privilege as a witness.

R. A. Harrison, Q. C., shewed cause.—The
defendant deviated from his direct route towards
home, and thereby lost his privilege: Spencer
¥. Newton, 6 A. & E., 623.

J. A. Boyd, contra.—There was no deviation,
The defendant did not go out of his way on his
Teturn home ; he merely went to spend the night
at the house of a friend, instead of staying at an
Inn, or travelling all night, and, he was at the
Btation ready to take the first train the next
Morning : see Pitt v. Coombs, 5 B. & Ad. 1078;
Hateh, v. Blissett, Gilbert’s cases, 308 ; Bacon’s
Abridgment, ¢ Privilege;” Meekin v. Smith, 1 H.
BL. 636 Lightfoot v. Cameron, 2 W. Bl 1113;
Webb v. Taylor,1 D. & L. 664; Willingham v.
Maithews, 2 Marsh. 659; Seldy v. Hill, 1 Dowl.
257, 8 Bing. 166.

GaLr, J., during the argnment said, that unless
the rule laid down in the case cited from Gilbert’s
eports was no longer law, the defendant’s con-
tention must prevuil.
After deliberation the summons was made ab-
‘°1ute, the judge remarking, that the defendant
ad uged reasonable expedition in preparlng to
Yeturn home. He was not bound to leave the
8ame gvening after the trial, as, under the cases,
€ was entitled to rest and refresh himself. Nor
¥a8 it any deviation that the defendant, instead
of lodging at an hotel or inn, went out of town
to Stay at a friend’s-house; in all this he was
8cting within the limits of his privilege, and
8hould not have been arrested at the station on
the following morning.

INSOLVENCY CASES.

Rovar Canapian Bank v. MaTHESOX.

Insolvent Act — — i
Rua, ct of 1864—Sec. 3, clause c—Afldavit.

1. That 2 sale by a debtor for full consideration to
:g:f]nﬂ lﬂde purchaser cannot render his estate liable to
. can P“hSOI‘Y liquidation under above section merely be-

t‘m_;e . he declines to pay the proceeds to one of his credi-
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sus! is dis-

Posal of suoh Toney, picion of the bona fides of his dis.

2. Affidavits to found an attachment should definitely
charge the act of insolvenciy; relied upon.

Semble, that no conveyance which is in itself an act of insol-
vency can be upheld as valid in favor of any party to it.

[Chambers, Nov. 3, 1869.}

This was an appeal from the judgment of the
judge of the couunty of Oxford setting aside a
writ of attachment sued out by the Royal Cana-
dian Bauk against John Matheson. The writ of
attachment was obtained on the affidavits of Mr.
Burns, agent of the plaintiffs at the town of
Woodstock, and of Mr. Ashton Fletcher of the
same place, solicitor for the plaintiffs These
affidavits shewed that the defendant was indebted
to the plaintiffs in the sum of eighteen hundred
and thirty-eight dollars, on two bills of exchange,
drawn by one Malcolm McKinnon, and accepted
by _the defendant. The affidavits were so far
similar that it is unnecessary to cite them both.
The following is an extract from that made by
Mr. Burns, After swearing to the amount and
origin of the claim, the deponent proceeded as
follows ;: —

To the best of my knowledge and belief, the
defendant is insolvent within the meaning of the
Tasolvent Act of 1864, and has rendered himself
liable to have his estate placed in compulsory
liguidation uuder the above act, and my reasons
for 80 believing are as follows :

That the defendant has always, since maturity
of the first bill above-mentioned, informed me
that he had no property except bis house in
the town of Woodstock, and that he would seil
the same and pay the amouat of the plaintiff’s
claim, and has fixed different times for so doing,
all of which have passed.

Some time ago, and within three months, the
defendant told me, that be had arranged a sale
of the said house to one Mrs. Dunbar, and as
soon as she paid the money for the same that he
would pay up the plaintiff’s claim.

On the twenty-second instant, the defendant
came into the office of the bank and told me
that he had got sixteen hundred dollars on the
said house, that he had given to his wife one
tbousand dollars to induce her to bar ner dower,
and kad nine hundred dollars in his pocket, but
that he would not pay the same unless I would
release the whole of the bank’s claim, and give
up both the said bills of exchange on receiving
the said nine hundred dollars.

I requested him to pay the same on account,
offering to give time for the balance.

From these facts and circumstances I have
been led to believe, and verily do believe, that
tbe defendant has within a few days past as-
signed or disposed of his property, or has at-
tempted to assign or dispose of his property with
the inteut to defeat or delay his creditors, or the
plaintiff.”

The affidavit of Mr. Fletoher concluded in the
same words, which, in fact, are a transcript of
clause ¢, of sec. 8 of the Insolvent Act of 1864,
omitting any reference to & removal of property
which in the present case would be inapplicable.

Upon the facts set forth in these affidavits, the
attachment in question was issued on 29th July,
1869, and was served on the defendant on the
20d of August. The petition of the defendant
to set aside the attachment was duly presented
to the judge of the county court, supported by
an affidavit of the defendant in which, among
other things, he stated that he believes that he



