
May le, 1»l U.OMMen; on Larrewm mgtza~

thought that a trustee could disclaini the office of trustee, and nevertheless take

the legal estate."

M%'ORTrAC-SOLICITCOR ANDt CLIENT-ExPECTANT itti!RBoNONC0-CL.ATURAL ADVAT.G-ClIAM. .

PFRTY--Rizi)nmPTION.

yaines v. Kerr, 40 Chy.D. 449, was ani action for redemption. The plaintiff

being in poor circumistanres, was defendant in a probate action, in whicb-he..-I.. ..
claimred a share of certain real estate aý co -heir of the dereased. He barrowed
iiioney from the defendant, wvho was a solicitor, to, enable hinm to coriduct his
(lefence, and executed a mortgage on his interest in the land iii question, where.
Iv hie covenanted to ernploy a particular solicitor in the action, and if he was«

ticcessful to pay the defendant £-2.25 "by way of' bonus," and charged th~e estate

with the payment of the surn advanced and interest at 5% and the £2-25 bonus.

'l'le plaintiff succeeded in his dlaimn in the probate action. It was held by Kay,

Jthat the niortgagee was entitled to redeem on payment only of the suiiù actu-

afl1v advanced, withi interest, and that he was not bound to pay the ýÇ225; that

the înortgagr was tainted with clainpertye, and the bonus wvas a collaterai advan- ý-k

tage which the mnortgagee could not legally stipulate for, and that the transaction

was voidable as an umidue advantage obtained !',Om the plaintif under the pres-

-iure of distress. At P- 460 he says "I beli. ve, with Lord Romilly, that thej

rule that a inortgagee should not be ailowed to stipulate for any collateral advan -

t;ie eyod isprincipal and interest did not depend on the laws against usury.

'llerule wa ntire1vý iiode peident of the rate of interest charged. There seems

less reason than ever for allowing it, now that persons inay agree Upon any rote Ms
of interest thev picaise.ý'

11USIB5NI AND)WIKSE'RT PRt>PER I-N elF W E.-GliT B'. IE TO HUSI3ANU, -CAPITAL-INCOME.

111 J-c 1FlaM11nk 'n v. COOk, 40 ( hy.l). 461, was a dlaimn by a widow.N ta rank

as8 î1 erditor against lier deceased husband's estat.. I appeared that she was

untitled to a si of nmoney for bier separate use under a will. A mortgage for a

l;arger srni held in trust for the testatrix was in 1867 transferred by the clainiant

;md another person. as execiitors of the tristee, to the husband of the clain;uirt,

lie paying out of bis owNv rnoney the difference between the amount due -in the

morigage and the amnount due ta bis wife. In 1869 the husband sold the mort-'

gitged property and received the purchase nioney, and his %vife and the te

execuitor of the original mortgagee, as such executors, concurred in the convey-

arice ta the purehaser. The husband applied the purchase rnoney to his own

ise. The huqband anmd wife lived together ini amity until the husband's death in 1

1 885, and rio proceediTigs were ever taken by the w,%ife in respect of the money so

received, nor did she receive anv income in respect thereof. Bv bis will, made

in T86o, the husband gave his wife a life interest in bis property. She now

claîrned ta rank as a creditor on his estate for the surn received in 1867, with subi

sequent interest. She denied that she ever gave him authority to receive the

rnoney, and there was evidence that she objected ta his receiving it, and she dîd not

appear ta have hadi any separate advice in the rnatter. Utider these circutristanicê-
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