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that the vcndec %vas ecgaging, not to put up any building, but
îa détacbed dwelfitgibusc and if that is so, although

tic words are more like a condition, there is a covenant.
Nor does the well-known rule expressîo zin us est exclusio

alteius, or as it is othcrwise stated expressum facit cessare
lacîIurn prevent this from operaiiing as a covenant.

This maxim 'is not of universal application. It de-
pends upon the intention of the parties, as it can bie discov-
ered upon the face of the instrument or upon the transac-
tion." Saunders Y. Erans (1861), 8 1-1. L. (Ca. 721, at p.
729, per Lo)rd C'ampbell. "The rnaxim, 'Expressio unius
exclusio alleius,' is one that certainly requires to be watchied.
Perbaps few so-called ruies of interpretation have been more
frequently mîsapplicd and stretched lieyond their due
limits." Colquhoun v. Brooks (1887), 19 Q. B. D. 400, at p.
406, per WilIs, J.: "JI agree with what is said below by
Wills, J., about this maxim. It is often a vahiable servant,
but a dangerous master, to follow in the construction of
statutes and- documents.

The exclu.sîo is often the resuit of inadvertence or acci-
dent, and the inaxiin ought ritt to be applied when its appli-
cation, having regard to the sulijeet-matter to wbich it is
to be applicd leads to inconsistency or injustice,' S. C. in
appeal, 1. Rl. 21 Q. B. D). 52, at p. 65, per Lopes, L.J.

Finally, thc maxim has never been applied to a case in
which a covenant would have been held to have been crcated
by the words wbich, it is desired to exclude the effeet of and
their covenants in the usifal and regular form, have been
superadded. A covenant in the form of a condition is just
as xnueh expressum as one in the regular forni of a cove-
nant; and the whole of a d(eed must lie given effeet to where-
ever possible.

'That the plaintiff who bought from the owners after the
deed under which) the defendant clainis. can tako advantage
of thlis covenanit is deeided lv Joger.q v. Ifosegood, [1900] 2
Ch. 388; Formby v. Barker, [190:31 '2 (Uh, at p. 551, and
cases cited. Thiq is not iindeed, contested, and I do not pur-
sie the sulijeet.

T arn of opin)ion thejdgnu below should be reversed
with ost of motioni and( appeal.

lION,ý. SM (4LEMHOLME FÂLCoNBiitDcE, C.J.K.3. :-I
agee ini the resuit


