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f to %work with his hands, as well as to exercise superintendence, the
lmne must bc drawn somrewhere between what are acts of superin-
tendence, and what are acts of manual labour, or ail that he does

the directions of others, and not directing them. 'Ihe court said The
ilegligence for which the statute makes the employer hiable is that of a persan
1 intrusted with and exercising superintendence.' The employer is flot anaswer-
able for the negligen-c of a persan intrusted with superintendience, wbo at tilt
time, and in doirag the act complaioied of, is not exercising superintendence, but
ik enigaged in mere manual labour, the dutv of a common workman. The law
recognizesabtat the employé may have two duties : that lie may bc a superin-
tendent for sorte purpose, 2lnd also ail ardinary workman, and that if negligent
in file latter capacity the employer is flot answerable. Unless the act itself is
one of the direction or of oversight, tending t0 contrai o!hers and to vary their
situation or action because of tais direction, it cannat fairly be said to be ane in
lihe doing of which the person intrusted with superintendence is in the exercise of
superintendence. For flic negligence of such a persan in doing the mere work
of an ordinary workman, in which there is no exercise of superintendence, the
emplo% er ks not made responsible by the statute. - In Flvn, v. Boston Eleclric
Liglil GO. (1898) '71 Mass. 39.5. a verdict for the plaintitf was sustained where the
foeau of a angr of lieen sei t abu pal an letri wrman. an
forea ofe anuy ga l wa eng oflnmnosdî labu a- an rdinari wren andc

caulitthebrach f atre whci)theplaintiff was cutting and broke it off,
aloighn afll elgnei h exercise ofsueitnec nrseit
ail employé does not exisi in the case of anl engineer whose duiv tl is personally
to ollerate îlîe engine, aithougi lie u',uallv has a hielper, where, in the absence of
the helper, by the negligenice of the engineer in starting the engine, tir in failing
ta prevent a- third person fram starting it, a person engaged ;n repairing the
erîgine i.. killed. Dan/:lrie . De Ilardelèben Goal 1- . Go). (189 3 )<(Ala.) 22 L. R.A.
361 ; 1 So. ba. The court said It beiiig fas Jutv persçnallv ta performn-not
merelv direct -iais labour, and lîk riglit only to have the other man bielli him to
perforni il, his. relation to the machineri' bei ng priînarilN that of a labourer, it
cannot bce said tliat ho -as in the exercise ai any superintendence swhile lie was

's disclîarging tlîis prirraI duty ai a manual labourer. His superintendence, if ativ
lie had, extended oîîly to ais 1ata direction of ilie helpier, and ceased whenever
lie dlid diiy act in person and in tlîe line of fais duti' as the enginleer in charge of
tliesc mîachinîes. The evidence iii this case is without conflict to flec effect that

q ~ ~ when tl'e eflgine nîoved or 'sa. bc( ini motion Gould's helper %vs flot even on the
premaises, and that, if the crngine started by Gould, it was tlîe direct nlegligent
act of a nianual labourer, flot ini aily sense donc iii the exercise of siiperintetîd-
ence, caîîcedi,îg that at any time auperintendence was intrusted to fhim. Thîis
leaves the case otitside of sub-seC. 2 Of sec. 25j90 [of the Code!. The death of
N'lc KaN,, on tîis hv pothesi!s, was not caused bs' the negligence i a îîerson te
wluii auiiiritendence was iiîtrîîsted while in the exercise of sîleli superintcnd-
ence. On the ollier lîand, lîad tle jury concluded abiat Gould (îid not start the

t engîîîe, but that it was set in motion by some third persan in consequence of his
failiire to lîrvent autside ini-erence,« the result must have been the sanie. On
tlîis lîs1 îiotlîesis Goîild svas a mere wsatchman, for wlîase negligence the campanay
was îlot respansible ta his felînîs servant, iNcKa%.. Rab. & W. Employ. Liab.
20o. lai nîo poýssible aylîwct of thie evidence lias thc plaintiff entitled ta recaver.
The affrrmative charge for defendlant was properly given." The negligence af a
catidiitoi of a freiglit train wluile cngagrd in unloading freight. causing ail ieîjiiry
Io a lîrakonmaiî assisting faim, is bliat of a felflow servant. I.oris;'ille, N. A. it
C. A'. Co. v. Souihwjck (t"»6 t6 Ind. APP. 486, 44 N.E. 263. A fcîrenîan is a
fcllow sers aît vitlî thle empjloyýs itider haim, wliere bath are engaged in thîrawing
railsN lulsou a car. I'i:ifc <...d C. P. Coî. v. Isoni (1894) un Ind. App. ()i,
ýj8 N. E. 4 23,


