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ENGLISH REPORTS.

COURT 0F EXCiIEQUER.

JONES V. BILASSEv ANI) BALLARD.

y Concludeflfrom page 41.)
CIIrNNsssEL, B-I an of opinion that this rule

aohould be discharged. Thore were tlir"e States
or conditions of things arisirig oa o f the otriginal
action ; oe was the cdaimu of a Sule of ruoney. as
te whioh the plaintiff admitred he was bati>fied
by means of payment, and th,- crodît bo gave
vas proof of payment, se as te disýpe .se on the
part of the defendant with the neces,.îty of pros-
ieg it. There was then another cloa, as te
whicb, except as te £65, parcel tif it, the defen-
dant pleadod payrnent, which. if true in point of
fact, afforded a deferice la peint ot htw. Then
thore wias a third dlaim witii respect to that
matter of the £65, whieh wts excepted by the
pleadinga. The defendant by his pîcas denied
the whele cause of action except as te £65. and
as te £65 there is what ia called a nil d cil, which
is a plea amounting, te confessien. TIhe plainitiff
fiigned judgtnut as te the part net pleaded te,
and entered a net/e preeqiii as te th;tt part of the
demand which was pleaded1 te an(] sff,,ctedl hy
the twe pleas. New, the plainitiff haviug br ught
bis second action, the question would arise upon
the pleadings, whether or net the saut of money
18ought te ho recovered ie the proient action, was
disposed ef by tneans cf the judgment reovered
in the first action. ht is net uniniportant te
observe that the entry tif a judgiuent is always
censidored, (although, in point of foot. it takes
place hy the action of t!ce atterney.) as the nct of
the court. The nolle prosequi is au eniry ef the
parties ; the court cannet, as a general ruie,
preveut the plaintiff, if he chooýes te enter a
iol/e presequi, £rom taking that course. Upon
the pleîtdings, as originallv frgsmed lu this '£ction,
the question, 1 thirik, wou;d ho titis : The plaie-
tiff hy his replicatiort would have adltitted titat
$Oo judgment, in peint of foot, hal i een ro-
covered between tIce present plnitiff aud the
present defendant, whethrr the cotuses taction
in respect cf whirli that jiidgctîît cvas rec.ývered
bo the satue causes of action or net, There muat
riot only ho n identity cf particelars, aid iden-
tity of matter, but it miust ho utorter whiclh as
in oach case the suhject cf a judirurt; and
Esuppesing that the autiount for wich tite net/e
prosequi was entered can ho idpntified. as tlpon
the evilence hore it cao ho, with the omtoun t
eugltt te ho recovered, tho case upen the ortigittal
pleudings would faiu in titis. that tltetîgh there
vas ai, identity in the sel ject mait.-r cf tIe
claita, thero was net an identity in titis, vit.
tltst the oe subjeet matter wîs net ideotifioi
with thse Cther, hecause tite ontry hy the pitintiff
in the first action of a ste/te presPequi wtts nttt the
case cf ajudgmont recovered. Now. týking, as
far as we caon, a jrtst and oqiiît ev ow f the
case, we relievo the parties t'rein the pieitdings,
and givo theta an oPppertunity or spttittg up a
defence, if they cou, without pletbdings ; ani the
case thon must ho ieekod at as if it wài a case
etated fer the epinioîn ot the court without plend-
legs. But thon we Must look at the fautà, aud

see whether, evon though thore bad beau no
plens, the fatcts of the ctase wae Sech as outitled
the plaintiti or the defendant te cur judgment.
New, when we dispviiie with and discard the
pieadiugs altogother, we haîve ne doubt, in point
cf faot, hecauso it; is adtoiitted (tnd ttc qtbestion
arises as te ail that wiis not admitted by the
plea cf payment), thora wias a dettial as te £65,
but as te alit heond £65 thore was ne dnial,
and, thorefece, dtscardtng the pleadings, it raises
the question whother or net a ne//e procequi dis-
enities the plaintiff te recover je a subsequent
action iti respect cf that ainunt which was the
suhtjeci of the nolle prcsequit 1 have put tao or
thrte instances in the course of the argument,
and teany others utight ho cited. 'A nensuit dose
net disoîtitie the ptaitttiff te sue in respect of
the, stme tuatter; and titere is anotiter case
witich lB anialeges-the case cf a siet processus,
which resembles, iu soea respects, an entry of
net/e proequi, aithoug* i te alt processus is an
act ot contsent between the parties, nnd the tee/te
presequi May ho, and is, in fîtot, the act cf ene cf
tIc ptarties. A s/.et procestsus dees net disentitie
the plaintiff te sue in tespect et the saute cause
of ttction as te which it wîts entered, uttieso it
eau ho shown that it was outerod coder such
circumstoncoa as te mai80 on inference te tihe
contrî/ry. As a mtttCr ot evidenco it shows no
actual hier in peint cf law. For those reasens 1
arn et opinion titat thil role should ho dis-
charged, and the verdict inust stand for thse
pitilf, cetsditiens.lly, sut)jtot te a reference.

PIeOTT, B-1 %Ms qlliteof tie saule epinien.
Wilen we get rid of titoso pleadings tite question
is, wltat is the effeot of a nol/e pvrosequi P Au
long itgo as the year 1789, thie court decidod
th-at et ttor tu the case of cooper v. lofn, iu
wliclt. ntter actiont breîgit aîîd dleciaration de-
livered. the plaintiff, on dicovering titat the de-
fentdont wss an intfttnt, itad enered a ttc/te pro-
tequl. and the deloendatit tîiereiipeu moved te ho
aliolved his costs ul.der the statuleocf 8 Elis.
c. 2. s. 2, wvhieh gives the defendant costs, ,if
after îieclarotien the pl:iietiltshal suffer tite suit
te ho discoutinqed. or îîthemwiso thall ho nonsuit
iu tite sam,"~ atd ite cetîtended that the case
ce tqe within tIse reason et tho stîstute, and Chat
ie prttctice such ciots we-re always allowed, te
wiih it was an.swered by the pltîintiff, lu show-
1Dng calue, titat the cote notiter camne within the
W()r Is or tIe rettsoit cf the Act of Ptrtiataent ;
the words being only Ildiscontittuonce " nd
IIneîtsuit " and tiîat there was gecd roîtien for
net extenrling tIe stîtt te a retraxie or ste//e
proeeq'i. becanse, hy taiking three stops, which
were acotive, te pirties could net attemwards
comnmence another action for the same cause:
whereas, oît discooîtinuirng or heceming neusuit,
wlioh are negftis o, tise pamty la at liberty te
briog another action lor the sarne cause, te pro-
vont wiil the stiîtate was pnssed. But the
court ssid Chat te cose of a not/e prosequi could
net blc distinguisltsd in reitsmn fiom a disconti-
nuance, for lu titis as weli as that the party
might afterwurds commence another action for
the saine cause, atd that the prtctice had beont
te give cots ie sueh cases: (8l T. 511.) And
in tite formn giron in cur bocks cf practico, A
judgment upon, no/le presequi is the saute as it
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