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GILLESPIE BT AL V. SHAW ET AL.

Attorney -Costs—Atlorney and hent—Parly and party—I~cssure—Specel are
{ Sheriff— 1y

9

Wharo an attorney, having had for theeo years a judgment on confession for a
iarge smount, guve defundants to understand thiat his charges aganst plaintiff
wery $200, wbich defendants understood to mean al} his charges, lncloding as
well couts betwoen party and party as costs between attorney and cliert, which
sum defondants, in cansiderstion of forbearance, promised to pay and did puy,
the attorney was pnot allowed afterwards to treat the $30 as pajid for costs
between attornoy ana client only, and to proceed for costs botween party and
party incurred prior to the giving of tho nowe

Where defendants, jn 1850, in conslderation of forbearancs, promised to pay a
demand of $200, which .he attorney ssid ho had charged to his clieuts, but
which waa not strictly in wholv rocoverable from defendants, it was held that it
was too Iato in 1863 to call upon tho attorney to deliver a bRt ot items for the
£200, although auch a bill was demanded at the time the note was given; and
1t was also held that the pressure of an vxecution against lands in 1560 was nut
1 suflicient ** apecial circumstance™ o entitle applicant to have his applicativn
stecved, notwithatanding, tha lapse of ime.

Quare~The right of the sbenfl tu poundage wher monay is apparently medo by
pressure of sxecutions in his hands, but not made by or through him?

(Chatnbers, Keb 2, 1864.)

Robert A. Harrison, on the 11th July last, on behalf of the
defendants, obtained & summons, upon certain affidavits and
papers, calling on the plaintiff’s attornoy (Hon. J. S. McDonald)
to show cause—

1. Why he should not, within two weeks, or within such other
time as should be appoiated, deliver to the defendant James Shar,
or to his son Henry D. Shaw, their attorney or ageat, & bill of
costs, containing items of the services rerdered by him in this

cause as sttorney for the plaintiff prioc to 18th February, 1860, |

and for which he exacted the sum ¢f $200 from the said James
Shaw and Heory his son.

2. Why ho should not givo credit for all sums of money received
by him a9 such attorney from the defendant James Shaw or his
son, for or on account f costs in the causo.

8. Why the bill, whes delivered, with credits, should not be
roferred to the Master to be taxed.

4. Why the said attorney rbould not refunl what, if avything,
should, upon the taxation, appear to have been overpaid.

6, Why the Master should pot tax the costs of the reference,
and certify what, upon such reference, sh.. 1 bo found due or
owing to or from either party in respect of such bill and demand,
and of tho costs of such reference, to be taxed according to the
event of such taxation, pursuant to the statuto.

The summons also cailed upon the attorney to ehow canse—

1. Why he should not deliver a bill to James Shaw, containing
items of all services rendered by him in this cause as attorney for
tho plaintiff, othor than tho serv.cs already mentioned ; and for
which, or some of them, the sheriff of the United Counties of
Lanark anod Renfrew was authorized by tho attorney to levy upon
tho lands of tho dcfendants the sum of £27 16s 5d.

Then followed heads nambars 2, 3, 4, §, the sameo as those above
set out with respect to his first charge.

The summons then cailed upon the sherif tc show cavse—

1. Why he should not bo deprived of all poundage and claim of
poundage in this cause.

2. Why be should not be deprived of the cost of advertising the
defendants’ iands, and all claims in respect thereof.

8. Wby ho should not deliver to the dcfendants a bill of his
charges for all services nccessarily and reasonably perforaed by
him in relation to the writs of execation placed ic his hands in
this cause.

The 4th, bth, 6th and 7th heads then follow, preciscly as the
2nd, 3rd, 4th and 6th in the charges above stated.

The eummons next called apon tho plaintiffs to show causo—

Why, upon payment to the attorney and sheriff of what, if any-
thing, should bo found to be due to them or either of them, the
plaintiffs should not cause satisfaction to be entered cn the roll in
this cause.

The summons then called upen the plaintiffs, tho plaintiffs’
attorney snd the shenff to show cause—

Why such other order as might be neceseary should uot be wade
28 to costs or otherwise howsvever.

Thin summons was cnlarged from time to timo until the 16th

‘I:efcmber last, when it was argued before Mr. Justice Adam
Vilson.

James Shaw, one of tho applicants, swore that he and Richard
Shaw gavo a confession of judgment to the plaintitfs, on which
Jjudgment was entered on the 29th September, 1855; that J. 8.
Macdonald was the plaintitle’ attorney; that the plaintiffs’ costs,
taxed on entering judgment, wero £7 143, 4d.; that on the 17th
Septewber, 1257, & fi. fu. against lands was issued and dolivered
to the eherift of Lanark and Reafrow (copy and endorsements
annexed) ; that up to the month of February, 1860, various pay-
n:ents were made to the plaintifls, when an arrangement was made
with them that Henry D. Shaw should becoms security to the
plaictiffs for payment of tho greater part of the bsalance then due,
anl that he should give his promissory rotes to the plaintiffs for
the same, which be did; that when this arrangement was mado
the plaintiffs insisted that as a part thercof, all tho costs, charges
and expenses which their attorney had up to that time a right to
claim in any way, whether as between party and party and taxa-
blo against the defendants, or as betwoen attorney and client and
only claimable from the plaintiffs themselves, should be fully paid
by the defendants to the said atterney; that, in the presence of
A J. Patterson, then acting as the plaintiffs’ agent, and of H. D,
Shaw, he applied to J. 8. Macdooa d, in his office at Corawail, for
a bill of his costs, charges and cxpenses, so that he might know
the amount, when the said J. S. Macdonald stated that the amount
was £50; that, thinking the amoint exorbitant, he asked J. S.
Macdonald what it was for, and tc give him a bill of particulars,
which he refused to do; that a letter produced, marked B, is in
tLe handwriting of J. §. Macdonald and is the letter enclosing the
notes to be gigned by his son Henrg, in favor of the plaintiffs, in
pursuance of the arrangement, and clso the note for 3200 for tho
said costs, &c.; that the letter produced, marked C, is in the
handwriting of J S. Macdongld, wherein he replies to some
remounstrances mede by H. D. Shaw in regard to his claim; that
on the 8th March, 1860, deponent made a note for the $200, pay-
nble to and endorsed by his son, at sia months, which was sent to
the plaintiffs cxpressly for the said claim of $200 by J. S. Mac-
donald, and which the plaintiffs transmitted to him, and which
note was afterwards paid ia full by Henry D. Shaw: that on the
Gth February, 1863, the full balance of principal and interest was
paid to the plaiotiffs, and tho receipt annexed, marked D, was
given by *bhe plaintiffs; that notwithstanding the payment of the
$200 to J. &. Macdouald, the sheriff has been instructed by him
to levy from them tho sum of £27 10s. §d. upon the writ against
lands; that the paper produced, marked E, was the certificate of
the sheriff setting forth the items composing the £27 16s. 6d.;
that, excepting three rencwals of the writ against lands, and
whatever necessary letters were written after February, 1860, all
the items in the certificate were anterior to the pasyment of the
$200, and were abundantly covered and satisfied thereby ; that he
considered the claim for $200 to bo cxorbitant at the time, but as
tho plaintiffs would not complete the arrangement unloss it was
paid, he and his son were obliged to submit to it, but considered
tho claim attempted to be coforced through tho sheriff and levied
(as if the $200 had never been paid) a grievous imposition, and
contrary to all that is just, fair or right; that notwithstanding 1t
was agreed between the plaintifis and defendants that in case
. D Sbaw met the paymentR which ho had undertaken to make
ag aforesaid, the defendants’ lands should not be advertised or
brought to ssle, the sheriff, without any authority from the plain-
tiffs, as appesred from tho letter of one of them, annexed, marked
F, adverused tho defendant’s }ards ior sale in the end of 1862, and
has since kept such eale adjorrned from time to time; that the
shoriff threatened to proceed $o 8 sale unless the costs and charges
claimed by tho plainvffs’ att rney, and also the sum of $226 7be.,
which the sheriff clsiwed for poundage nod other fees, ae men-
tioned in the memoranduu: anuexed, marked G, wero paid to him ;

. and that as no money had ever been paid to or through the sheriff,
| or kad ever been collected by him, bis claim for poundage was
'illegal.

i

Henry D Shaw confirmed the affidavit of James Shaw, so far as

i he (Henry D. Shiaw) i3 coucerned, and verified, among others, the
i followipg documents, viz. : —A copy of letter sent by him w J. 8.



